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Foreword

In the world today there are millions of missing and disappeared persons from
armed conflicts and human rights abuses. In addition, thousands of persons go
missing every year as a result of disasters, human trafficking, organized crime
and other causes.

During the last two decades there has been a striking evolution in how the issue
of the missing has been addressed, particularly following conflict and disasters.
These recent advances have been propelled by broader movements in the world
to build peaceful societies through transitional justice strategies and rule of

law initiatives that attempt to redress the legacy of violent conflict and massive
human rights abuses. Such strategies have also had resonance in cases of
persons missing from disasters and other causes, where law-based approaches
are becoming the norm. Furthermore, scientific and technological developments
in the field of genetics, the use of modern forensic methods and informatics
have made it possible to locate missing persons more effectively than was
possible before.

These advances are also quantifiable. More persons have been accounted

for who have gone missing from recent conflicts or disasters, than was the

case several decades ago. During the conflicts which took place in the former
Yugoslavia in the 1990s an estimated 40,000 persons went missing. Today, 70%
of those missing have been accounted for. The mass loss of life following the
attacks in New York City on 11 September 2001 is another example where,
following extensive efforts, the majority of those killed have been identified.
The unprecedented effort by the world’s police forces to account for persons
missing from the 2004 Southeast Asian Tsunami is another example of the ability
to deploy resources on an international level, which resulted in accounting for a
significant number of the missing.

These advances have had an impact on the development of countries emerging
from conflict, or following large-scale disasters. Where countries have
successfully addressed missing persons issues following conflict and human
rights abuses, such as the former Yugoslavia, Chile, Argentina, East Timor and
South Africa, governments assume ownership of the process, investigate missing
persons cases effectively and hold perpetrators to account. These factors have
had a significant bearing on strengthening the rule of law and allowing relatives
of the missing to seek justice and reparations.



The problem of missing persons does not respect borders, whether persons are
missing from conflict, human rights violations, disasters, or organized crime. The
issue of the missing is hence rightly viewed as a global concern, and as one that
warrants a structured and sustainable international response. The role of the
international community has also evolved as a result. This shift was underpinned
in the 1990s in relation to violent conflict and human rights abuses with the
establishment of the International Criminal Court (ICC), the International
Criminal Tribunal for the former Yugoslavia (ICTY), the International Criminal
Court for Rwanda (ICCR) and other international and hybrid justice mechanisms.
The efforts of the International Criminal Police Organization (INTERPOL) to
establish a permanent platform to respond to disasters is also a case in point.

Furthermore, regarding armed conflicts, the ratio of civilian to combatant deaths
has shifted over the last decades. During the 1990s alone, almost 4 million
people died in wars, by some reports 90% of them civilians. A ratio of 10 civilian
deaths for every combatant killed has also been reported for wars fought since
the mid-20th century. By contrast, for World War | that ratio has been estimated
at nine combatant deaths for each civilian killed.? Assessing numbers of civilian
deaths is a complex matter and average ratios may be off the mark.> However,

it is clear that more recent wars have had a different impact on populations
than warfare in the 19th century. As Mary Kaldor pointed out, new wars “are
wars in which the difference between internal and external is blurred; they

are both global and local and they are different both from classic inter-state
wars and classic civil wars.”* As a result, there are practical problems today in
applying the rules and customs of war to missing and disappeared persons. In
particular, warring parties could once be reasonably presumed to know best the
whereabouts and identity of persons who went missing during conflict, but that
is no longer the case today.

As the search for the missing in the former Yugoslavia has demonstrated,
different approaches are required that rest on the responsibility of states

to safeguard human rights and promote peace and stabilitiy through their
democratic and rule of law institutions. As a result, new technical, administrative
and judicial processes have been forged that engage the support of a broad
swath of political and societal forces, including, and first of all, the families of the

1 “ASecure Europe in a Better World,” European Institute for Security Studies, 5, 2003.

2 Sabrina Tavernise and Andrew W. Lehren, “A Grim Portrait of Civilian Deaths in Iraq,” The New
York Times, 22 October 2010.

3 Human Security Centre. The Myth of Civilian War Deaths in Human Security Report 2005: War
and Peace in the 21st Century, 75. New York: Oxford University Press, 2005.
http://www.humansecurityreport.com.

4 Mary Kaldor, New and Old Wars: Organised Violence in A Global Era, Cambridge, Polity Press,
2012 (preface).
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missing. Most importantly in Bosnia and Herzegovina (BIH) relatives of missing
persons have had effective legal and political recourse to ensure that the work
of locating and identifying their missing is carried out by the authorities in a
transparent and accountable manner.

Such processes have been put into place with the help of the international
community, in particular the International Commission on Missing Persons
(ICMP), the Office of the High Representative (OHR), the ICTY, the European
Court of Human Rights (ECtHR), the EU and others. Together with state
authorities in BIH, these international organizations helped to embed the issue
of missing persons in the fabric of legal and constitutional guarantees in BIH
and other countries in the region. ICMP in particular provided capacities, both
administrative and technical, that were domestically unavailable, because in
addition to granting families of the missing the right to an effective investigation
it is necessary to bolster mechanisms to meet that obligation. The latter involves
clarifying roles and responsibilities of domestic public institutions, implementing
adequate data processing capacities, and providing for technical abilities.

Today, in BIH, locating and identifying the more than 9,000 persons still reported
missing requires sustained efforts of the country’s democratic institutions,
including courts, law enforcement agencies and civil service. It requires
maintaining a law-based approach. Seventeen years into this process, BIH should
unequivocally acknowledge that clarifying the fate of the missing is not a matter
of political will, but of rights.

ICMP was established at the initiative of US President Bill Clinton in 1996

at the G-7 Summit in Lyon, France, initially to secure the cooperation of
governments to locate persons missing from the conflicts in the former
Yugoslavia. Since 2004, ICMP has been a globally active organization assisting
governments in locating and identifying missing persons regardless of the
circumstances of their disappearance.







Executive Summary

This report would not have been possible without the dedicated efforts of
Professor Jeremy Sarkin, Dr. Lara Nettelfield, Mr. Max Matthews, Ms. Renee
Kosalka, Mr. Kevin Sullivan, and the Missing Persons Institute of BIH (MPI). This
report addresses efforts in BIH to account for persons who went missing as a
result of the wars on the territory of the former Socialist Federal Republic of
Yugoslavia (SFRY) between 1991 and 1996.° The report includes a historical
overview of the legal and institutional infrastructure developed to address
the large numbers of persons missing from these armed conflicts; a detailed
examination of technical and scientific efforts to locate, recover, identify and
return human remains to family members of the missing; and a discussion
of what these efforts mean in the context of the broader processes of state-
building and democratic transition.

In BIH, approximately 70% of the persons reported missing as a consequence of
the war have been accounted for. No other post-conflict country has achieved
such a high rate of resolving cases of missing persons, which has been one

of the most successful aspects of BIH’s post-war recovery. Since 1996, ICMP

has played a central role in this effort, through building Bosnia’s institutional
capacity to address the issue in a non-discriminatory manner, crafting legislation
to safeguard the rights of families, introducing systematic forensic methods,
including the use of DNA, upholding rule of law-based processes that ensured
the provision of evidence to domestic courts and the ICTY, as well as facilitating
the active engagement of the families of the missing.

To date, more than 25,000 missing persons, out of an estimated 31,500
reported missing as a consequence of the war in BIH, have been located in

illicit mass graves and other clandestine locations. Of this total number, the
remains of around 8,192 missing persons have been accounted for by traditional
techniques, while a further 14,792 have been identified using DNA-assisted
methods. An estimated 3,000 bodies remain unidentified in 11 mortuaries
around the country.

This very high rate of locating and identifying war related missing persons was
achieved as a result of the authorities’ willingness to build institutional and

5 The Law on Missing Persons of BIH provides in Article 2 that it shall apply to persons who
disappeared between 30 April 1991 and 14 February 1996, because hostilities continued even
after the Dayton Peace Agreement was signed on 14 December 1995.
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legal frameworks that have secured cooperation among relevant government
departments and agencies and which have also sustained broad societal
support. A country wide opinion survey commissioned by ICMP in 2011 found
that citizens want the BIH authorities to continue dedicating resources to the
issue of missing persons. More than 70% of citizens believe the search for
missing persons contributes to reconciliation and a better future for the country.

While a high success rate has been achieved, the process is not complete. There
are over 9,000 individuals still to be accounted for in BIH. This report identifies
current challenges and lays out priorities for future efforts. The state institutions
responsible for locating and identifying the missing have been plagued by a

lack of resources, political manipulation and, in recent years, by increasing
obstructionism. This report also provides recommendations to the authorities
on how to facilitate the process in the years to come.

Lastly, this report also suggests ways in which the experience of BIH in locating
and identifying missing persons can provide lessons for other countries
emerging from armed conflict. The manner in which BIH has developed capacity
to address the issue of the missing effectively has been complemented by a
fundamental change in the way governments approach the issue generally. This
report discusses this change and its implications for the search for the missing
in BIH and beyond. It is hoped that the most substantive and extensive efforts
yet to locate missing persons will contribute to a lasting peace in the Western
Balkans and to the prevention of persons going missing in the future.
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|. Introduction

International law distinguishes between missing persons generally and
disappearances more specifically. Further distinctions are frequently made in the
context of crimes and disasters. These legal distinctions to some extent define
competencies in missing persons scenarios. Missing persons as a consequence
of disasters, for instance, are seen primarily as a responsibility of the police,
whereas following armed conflict the issue has for a long time been regarded as
the competency of parties to such conflicts. As a result, there are dichotomies
between conflict-related humanitarian approaches and rule of law based
responses by police, prosecutors and courts.

With the establishment of the ICTY in 1993, and the ICMP in 1996, rule of

law based processes have taken precedence in missing persons issues in the
former Yugoslavia. This has not, of course, reduced the need for humanitarian
support, in particular the need to respect the anguish suffered by families of
the missing. However, rule of law-based processes have provided for a more
unified and inclusive response linking support for families with efforts to locate
and identify the missing and, in turn, with the overall process of rebuilding a
war-torn society. Today, approximately 70% of persons missing as a result of the
armed conflicts of the 1990s have been located and accounted for despite great
difficulties.®

Other than ICMP, a range of international actors have sought to address

the issue of missing persons. NATO’s Implementation Force (IFOR) and its
Stabilization Force (SFOR), the International Police Task Force (IPTF), the UN
Transitional Administration in Eastern Slavonia, Baranja and Western Sirmium
(UNTAES), the Ludwig Boltzmann Institute for Human Rights (BIM), the
International Committee of the Red Cross (ICRC), the United Nations Finnish
Expert Team (UNFET), Physicians for Human Rights (PHR), and the ICTY, as well
as the OHR and the UN have all at various times contributed to the process of
locating and identifying missing persons in BIH, and some continue to do so.

Large numbers of persons missing as a result of war and human rights abuses
are a reminder of the failure to safeguard individual rights and to uphold the rule
of law. They perpetuate the specter of a painful past, exacerbate the fragility
of peace and reconciliation and represent an obstacle to the development of

6 Numbers of missing persons, statistics and estimates provided in this report represent the
situation of 31 July 2014.
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democratic society through institutions that are effective, accountable and fair.
Reliable information about what happened to the missing persons is important
for the families of the missing. Without this information, families and others

are left in a limbo of uncertainty and are often subjected to mental torture by
being deliberately denied knowledge of the fate of their loved ones. The use of
modern forensic methods, in the politically charged, post-conflict circumstances
of BIH, has hence been a significant factor in effectively dealing with denial,
manipulation of facts and the propagation of myths about the war.

1.1. Historical Context

BIH declared independence from the Socialist Federal Republic of Yugoslavia
(SFRY) on 3 March 1992, after a referendum held on 1 March that year. War
raged for the next three and half years.” Killings, torture and disappearances
resulted from the armed conflict, from “ethnic cleansing” and other human
rights violations and crimes against humanity, often perpetrated against
civilians.® Just over 100,000 people lost their lives in BIH alone. This figure
includes approximately 31,500 missing persons.®

7 The literature on the war in the Republic of BIH and in the former Yugoslavia is vast. See

for example: Robert J. Donia and John V.A. Fine, Bosnia and Herzegovina: A Tradition Betrayed
(London: C. Hurst & Company, 1994); Laura Silber and Alan Little, Yugoslavia: Death of a Nation
(New York: Penguin Books, 1997); Peter Maass, Love Thy Neighbor: A Story of War (New York:
Vintage Books, 1997); David Rieff, Slaughterhouse: Bosnia and the Failure of the West (New

York: Touchstone, 1996); Christopher Bennett, Yugoslavia’s Bloody Collapse: Causes, Course

and Consequences (London: C. Hurst & Company, 1995); V.P. Gagnon, The Myth of Ethnic War:
Serbia and Croatia in the 1990s (Ithaca, NY: Cornell University Press, 2004); Lenard J. Cohen and
Jasna Dragovic Soso, State Collapse in South-Eastern Europe: New Perspectives on Yugoslavia’s
Disintegration (West Lafayette, IN: Purdue University Press, 2007).

8  For early works addressing this issue see: Roy Gutman, A Witness to Genocide: The First Inside
Account of the Horrors of ‘Ethnic Cleansing’ in Bosnia (Rockport, MA: Element Books, 1993); Ed
Vulliamy, Seasons in Hell: Understanding Bosnia’s War (New York: St. Martins Press, 1994).

9 On the numbers of casualties in the Bosnian war see the ICTY estimate produced in 2010 using
a multiple systems estimate (MSE), see Jan Zwierzchowski and Ewa Tabeau, “The 1992-1995 War
in Bosnia and Herzegovina: Census-based Multiple Systems Estimation of Casualties Undercount,”
Conference paper, International Research Workshop on “The Global Costs of Conflict” the
Households in Conflict Network (HiCN) and the German Institute for Economic Research, 1-2
February 2010, <http://www.icty.org/x/file/About/OTP/War_Demographics/en/bih_casualty_
undercount_conf_paper_100201.pdf>. The research of the ICTY Demography Department found
that there were 42,106 civilians and 62,626 soldiers killed between 1992 and 1995. On MSE
generally, see the Human Rights Data Analysis Group (HRDAG)'s list of core concepts:
<http://www.hrdag.org/resources/core_concepts.shtml>. See also Nedim Hasi¢, “Bosanska Knjiga
Mrtvih” (Bosnian Book of the Dead (BBD)), Slobodna Bosna, 20 May 2010. See also the BBD
compiled by the Research and Documentation Center (RDC) in Sarajevo. For an early assessment
of the BBD, see: Patrick Ball, Ewa Tabeau and Philip Vermip, “Bosnian Book of the Dead:
Assessment of the Database,” HiCN Research Note, 17 June 2007.
<http://www.hicn.org/research_design/rdn5.pdf>.

22



It is estimated that in total in the former Yugoslavia about 40,000 persons went
missing during the conflicts. Two-thirds of those missing, approximately 27,000,
have been accounted for. However, the recently established Regional List of
Missing Persons counts 12,760 persons still missing for the region as a whole;
approximately 1,868 in Croatia, 1,766 in Kosovo and 9,643 from the war in BIH.%°

Annex IV of the 1995 General Framework Agreement for Peace in BIH (Dayton
Peace Agreement)!! established the Constitution of BIH,*? introducing a
democratically elected government.'® BIH’s complex post-war political and
administrative system created significant problems in regard to the issue of
missing persons in particular. Based on two Entities, the Republika Srpska (RS)
and the Federation of BIH (FBIH), and a self-governing administrative unit, the
Brcko District, the country’s constitutional framework has only partially reflected
the political reality on the ground. That reality has not always been predicated
on formal Entity mechanisms, but has been informally dominated by Bosniak,
Serb and Croat ethnically-centered political factions.

The need to locate and identify persons unaccounted for as a result of
international or non-international armed conflict or internal violence, including
persons who have disappeared, is now a well-recognized international human
right. It is also enshrined in International Humanitarian Law. For example,

the Fourth Geneva Convention in Article 32 requires that parties to a conflict
facilitate enquiries about individuals missing as a result of hostilities. Protocol
Additional to the Geneva Conventions of 1977 “requires each party to the
conflict to search for persons who have been reported missing by the adverse
party.”* These provisions are complementary to the universal guarantees
anchored in human rights. Various legal instruments such as the European
Convention on Human Rights enshrined the state’s obligation to conduct
effective investigations regarding missing persons. A range of corresponding
rights have emerged, including the right to the truth, the right to justice and the
duty of the state to investigate human rights violations.

The United Nations Human Rights Council (UNHRC) has stated that the
international community should “endeavor to recognize the right of victims

10 ICRC Working Group List/October 2012, Book of Missing Persons on the Territory of the
Republic of Croatia, April 2012, CEN Unified List, 31 December 2013.

11 For an analysis of peace agreements including Dayton see: Christine Bell, Peace Agreements
and Human Rights (Oxford: Oxford University Press, 2000).

12 Zoran Paji¢, “A Critical Appraisal of the Human Rights Provisions of the Dayton Constitution of
Bosnia and Herzegovina” Human Rights Quarterly 20(1) (1998): 125-138.

13 David Chandler, “Democratization in Bosnia: The Limits of Civil Society Building Strategies”
5(4) (1998) Democratization: 78-102.

14 Customary International Humanitarian Law, Rule 117, Accounting for Missing Persons,
<http://www.icrc.org/customary-ihl/eng/docs/v1_rul_rule117>.
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of gross violations of human rights, and their families, and society as a whole

to know the truth to the fullest extent practicable.”*> Those whose human

rights have been violated are entitled to all possible information regarding

the circumstances of this violation and those responsible for it. The UNHRC’s
amended Set of Principles for the Protection and Promotion of Human Rights
through Action to Combat Impunity of 5 February 2005 reaffirms the inalienable
right to know the truth regarding gross human rights violations. The right to the
truth is also asserted in the International Convention for the Protection of All
Persons from Enforced Disappearance, which was adopted by the UN General
Assembly on 20 December 2006 and entered into force on 23 December 2010.%¢
Several other international instruments, as well as domestic law, jurisprudence
and resolutions of intergovernmental bodies, also recognize this right. The
International Day for the Right to the Truth of Victims of Gross Human Rights
Violations and for the Dignity of Victims, inaugurated by the United Nations on
24 March 2011, recognizes the importance accorded to these issues. In 1981,
the Latin American Federation of Associations of Relatives of the Disappeared-
Detainees (Federacién Latinoamericana de Asociaciones de Familiares de
Detenidos-Desaparecidos — FEDEFAM) initiated the commemoration of what is
now officially recognized by the United Nations as the International Day of the
Disappeared, 30 August.

In addition to the right to the truth, the right to justice is critical and a basic
demand of families of the missing. States have a duty to prosecute perpetrators
of human rights violations and war crimes. This is linked to the right to a remedy,
including the right to an effective investigation, verification of the facts and the
disclosure of the truth. The ECtHR has ruled, for example, that a state’s failure

to conduct an effective investigation to clarify the whereabouts and fate of
missing persons who disappeared in life-threatening circumstances constitutes

a continuing violation of the State’s procedural obligation to protect the right

to life under Article 2 of the Convention.' In this regard, it is important to recall
the comments, in 2010, of the UN Working Group on Enforced or Involuntary
Disappearances (WGEID) in their General Comment on the Right to the Truth in
Relation to Enforced Disappearances. The WGEID noted that “the relatives of the
victims should be closely associated with an investigation into a case of enforced
disappearance. The refusal to provide information is a limitation on the right to
the truth.”®

15 United Nations Human Rights Council, Human Rights Resolution 9/11, “Right to the truth,” 24
September 2008, A/HRC/RES/9/11.

16 Article 24.

17 Cyprus v. Turkey (Applic. no. 25781/94), ECtHR Judgment (10 May 2001), para. 136.

18 UN Working Group on Enforced and Involuntary Disappearances, “General Comment on the
Right to Truth in Relation to Enforced Disappearances,” August 2010, 3.
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ICMP’s overall purpose and function has been to help the authorities implement
processes designed to locate and identify missing persons and to inculcate
standards and norms of pluralistic, democratic society in these processes. In BIH,
ICMP has sought to ensure that the authorities continuously address the issue
of missing persons and has promoted objective standards and methods of work.
BIH’s progress on this issue should be seen in the context of a developed policy
framework incorporating international standards of technical and administrative
capacity. The result has been an interconnected institutional, legislative

and cooperative process, underpinned by the establishment of the MPI, the
adoption of a Law on Missing Persons and the creation of an inter-institutional
Working Group to address the issue of unidentified human remains in the
country’s mortuaries. Importantly, all of this has been done under the auspices
of domestic courts and prosecutors.
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Il. Wartime Efforts to Account for the Missing

2.1. United Nations Efforts to Address the Issue of Missing Persons in the
former Yugoslavia

The United Nations encountered great difficulties in addressing the deteriorating
human rights situation in the countries of the former Yugoslavia as the war
raged at the beginning of the 1990s. War broke out in BIH in April 1992 after a
number of Western countries had recognized the Republic of BIH. In the early
months of the war, there were considerable civilian casualties, reports of mass
atrocities and reports of human rights violations in prison camps. In paragraphs
23 and 24 of Resolution 1994/72 on the human rights situation in the territory
of the former Yugoslavia, the UN Commission on Human Rights urged all
parties and, in particular, the governments of the Republic of Croatia and the
Federal Republic of Yugoslavia (Serbia and Montenegro - FRY), to cooperate

in determining the fate of thousands of missing persons by disclosing all
information and documentation to locate them.

In 1992, more than 11,000 cases of disappearance were reported by non-
governmental organizations to the WGEID. These cases were not taken into
consideration, however, since the WGEID’s mandate did not cover international
armed conflicts. The WGEID sought guidance as to how to proceed with

such cases from the UN Commission on Human Rights at its 49th session.
Subsequently, in 1994, a Special Process on Missing Persons in the Territory of
the former Yugoslavia was established by the commission.*®

The Special Process instituted a joint mandate of the Expert on Missing

Persons of the WGEID, Mr. Manfred Nowak, and the Special Rapporteur on the
Situation of Human Rights in the territory of the former Yugoslavia, Mr. Tadeusz
Mazowiecki.?® During their tenures, Nowak and Mazowiecki issued a number
of reports,?* emphasizing the continuing human rights violations in the region

19 E/CN.4/1995/37,1995.

20 Question of the Human Rights of all Persons Subjected to any Form of Detention or
Imprisonment, Question of Enforced or Voluntary Disappearances, Special Process on Missing
Persons in the territory of the former Yugoslavia, Report Submitted by Mr. Manfred Nowak,
expert member of the WGEID, responsible for the special process, pursuant to paragraph 4 of
Commission resolution 1995/35, 4 March 1996, E/CN.4/1996/36.

21 Situation on human rights in the territory of Former Yugoslavia, Final periodic report on
the situation of human rights in the territory of the Former Yugoslavia submitted by Mr. Tadeus
Mazowiecki, Special Rapporteur of the Commission on Human Rights, pursuant to para 42 of
Commission resolution 1995/89. Annex Il E/CN.4/1996/9.
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and the increasing problem of missing and disappeared persons. Resigning

on 26 March 1997, Nowak noted that just 5% of the promised funding for
investigations and exhumations of mass graves had materialized.?? The political
will to address the issue of missing persons in a comprehensive way would only
gradually develop in the post-war period.

2.2. Efforts to Locate Missing Persons During and Immediately after the War

The ICRC established a presence in BIH in 1991 and remained in the country
throughout the war, except for a brief withdrawal of its personnel on 20 May
1992. The local chapters of the Red Cross were the first point of contact during
the war where families could report missing persons, information that was
eventually handed over to the ICRC.% This was not new, as the Tracing Bureau
of the Red Cross of Yugoslavia was still actively working on resolving missing
persons cases from the Second World War.

Efforts by domestic authorities to trace missing persons began as early as April
1992. Jerko Doko, Minister of Defense of the Republic of BIH, formed a state-
level Commission for Prisoners of War, Detained Persons and Killed Persons. In
July 1992, a new commission was formed?* consisting of three commissions, the
Commission for the Exchange of Prisoners of War, Detainees and the Bodies of
Killed Persons, the Commission for the Registration of the Wounded and Killed,
and the Commission for the Registration of Missing Persons. Concerning missing
persons, the commission distinguished among those believed to be still alive,
those believed to be dead and those whose fate was unknown. It declared that
it focused on all citizens regardless of ethno-religious affiliation.?*

However, while the multiethnic composition of the personnel initially employed
at the commission appeared to support this claim, as the war continued,

the multiethnic character of State institutions such as the police and army
changed, and over time the commission lost many of its Bosnian Serb and
Croat staff,® but remained committed to documenting the fate of all citizens.
Increasingly, however, other data-collection efforts were introduced that were
largely autonomous and often did not allow for the exchange of information.
Commission representatives noted that it was difficult to obtain information

22 “UN Envoy on Missing Persons in Yugoslavia Resigns,” Deutsche Presse-Agentur, 26 March
1997.

23 Interview with Elvira Sigi¢, Red Cross Society of BIH, Sarajevo, 10 August 2011.

24 Decision on Establishment of the State Commission for Exchange of Prisoners of War, Official
Gazette of RBIH, No. 10/92.

25 Interview with Amor Masovi¢, Chairman of the Board of Directors, Missing Persons Institute,
Sarajevo, July 2011.

26 Ibid.
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even from the ICRC, because of the organization’s strict adherence to its
principles of neutrality and confidentiality. By the end of the war 24,742 missing
persons had been documented on the territory of BIH.?”

In November 1991, the Croatian Community of Herceg-Bosna was established,
initially as a separate region within BIH,?® governed by the Croatian Defense
Council (Hrvatsko vijece obrane) and in August 1993 as the independent
Croatian Republic of Herceg-Bosna.? In the Croatian Community of Herceg-
Bosna, responsibility for missing persons resided initially with the Department
of Defense and the Department of Interior.?° In July 1993, the Office for

the Exchange of Prisoners of War and Other Persons of the government of

the Croatian Community of Herceg-Bosna was formed.3!32 The Office dealt
exclusively with Croat victims and those who died, were imprisoned, killed or
went missing on the territory of Herceg-Bosna. The commission documented
hundreds of missing persons® until its mandate ended with the creation of the
Federation Commission on Missing Persons.

Like its counterparts in the rest of BIH, the RS Commission for Prisoner of War
Exchange and Missing Persons sought to document and account for those who
went missing. Although this commission never provided information to the
WGEID, it is estimated that some 2,000 soldiers of the Army of Republika Srpska
(Vojska Republike Srpske - VRS) were still unaccounted for at the end of the
war.3

Thus, by the time the Dayton Peace Agreement was signed in December 1995,
different organizations and institutions had recorded different numbers of
missing persons, as some were looking only for members of their own ethnic
or national group, others were looking for all, while some also exhumed and
exchanged remains of the deceased.

27 Commission on Human Rights, E/CN.4/1996/36, Report submitted by Mr. Manfred Nowak,
expert member of the Working Group on Enforced or Involuntary Disappearances, responsible for
the special process, pursuant to paragraph 4 of Commission resolution 1995/35, 5.

28 Official Gazette of the Croatian Community Herceg-Bosna, 1/92.

29 Official Gazette of the Croatian Republic of Herceg-Bosna, 1/93.

30 Official Gazette of the Croatian Community Herceg-Bosna, 1/92.

31 Official Gazette of the Croatian Community Herceg-Bosna, 13/93.

32 Berislav Pusi¢, who headed the Office, was later sentenced in the first instance on 29 May
2013 to 10 years imprisonment by the ICTY. Case of The Prosecutor v. Jadranko Prli¢, Bruno Stojic,
Slobodan Praljak, Milivoje Petkovi¢, Valentin Cori¢ and Berislav Pusi¢ (IT-04-74).

33 E/CN.4/1996/36, 5.

34 Question of the Human Rights of All Persons Subjected to any Form of Detention or
Imprisonment; Question of Enforced or Voluntary Disappearances, UN Commission on Human
Rights, Report submitted by Mr. Manfred Nowak, expert member of the WGEID, responsible for
the special process, pursuant to Commission resolution 1996/71, 15 January 1997,
E/CN.4/1997/55.
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2.3. The Dayton Peace Agreement and Missing Persons

Given the large number of unresolved cases of detainees at the end of the war,
the ICRC proposed that the missing persons issue be included in the Dayton
Peace Agreement, which subsequently assigned the ICRC a special role. There
were discussions about the establishment of a multilateral commission on
missing persons which would mediate between the various parties, compile lists
of missing persons and coordinate efforts to locate the missing.3® The proposed
commission was not formed, however, as international players then believed
that excavating graves would disrupt the peace process.*’

35 For an analysis of the Dayton Peace Agreement see Sumantra Bose, Bosnia After Dayton:
Nationalist Partition and International Intervention (London: C. Hurst & Co., 2002).

36 Ibid. 17.

37 Telephone interview with Manfred Nowak, September 2011.
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lIl. Post-war Efforts to Locate and Identify Missing
Persons

3.1. Working Group on Missing Persons Led by the ICRC

Following the signing of the Dayton Peace Agreement, the ICRC set up and
chaired a Working Group on Missing Persons.® The Working Group, which was
active until 1999, comprised representatives of the former warring parties, the
OHR, representatives of Red Cross societies in BIH and Associations of Families
of Missing Persons (FAs).* Through the Working Group, the ICRC established a
process for the collection of tracing requests by persons searching for a missing
relative with whom a family member had lost contact. Additionally, the Working
Group aimed to serve as a mechanism through which the parties to the conflict
could provide information, take steps to trace persons unaccounted for and
inform their families accordingly.

Despite their limitations, tracing requests were an important resource that made
it possible to compile credible lists of missing persons. Since the first tracing
requests were registered in 1992, the ICRC has collected more than 22,457
names in BIH.* This effort resulted in the publication of the ICRC’s Book of
Missing Persons on the Territory of Bosnia and Herzegovina, first issued on 30
May 1996, listing missing persons by their reported place of disappearance. The
1996 issue listed 10,994 names. There have been eight subsequent issues, the
last released in January 2009.

While it was hoped that the former warring parties would fulfill their obligations
and provide information, meetings of the Working Group were described

as having been regularly “misused as political platforms and any kind of
cooperation was primarily based on calculated negotiations of give and take.”*

38 The Working Group was formally established on 30 March 1996. See: Manfred Nowak,
“Disappearances in Bosnia and Herzegovina,” in Michael O’Flaherty and Gregory Gisvold, eds. Post-
war Protection of Human Rights in Bosnia (The Hague: Martinus Nijhoff Publishers, 1998), 112.
39 The Office of the High Representative is an institution unique to BIH, which is charged with
civilian implementation of the Dayton Peace Agreement.

40 ICRC, “Missing in Bosnia and Herzegovina” 7 April 2001. Since 1998 the ICRC has also
collected “Reports on Death”. These reports registered information to support the process of
recovering human remains. Of the 9,745 persons still recorded as missing in the ICRC’s files,
1,122 are represented by this method of documentation. E-mail communication with ICRC
representatives, August 2011.

41 Renate Frech, Disappearances in Bosnia and Herzegovina, Association for the Promotion of
the Ludwig Boltzmann Institute of Human Rights, Sarajevo/Tuzla/Vienna, 1998: 21.
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The process was also continuously plagued by the tumultuous political situation
in the country. In 1999, the Working Group suspended formal sessions because
of ongoing disputes about the representation of domestic institutions. However,
it kept receiving tracing requests and information on the location of illicit graves.
Sessions started again in 2003 with representatives of the State and Entity
governments.

Eventually, State-led efforts to address the issue of missing persons rendered
the working group process obsolete and it concluded in 2007. Those who
participated in the sessions, from across the institutional spectrum, agreed
that the Working Group’s most significant contribution was to bring the various
parties together to discuss the pressing issue of missing persons.** However, as
a mechanism designed to produce information about the location of missing
persons it proved unproductive.

3.2. Efforts to Search for Missing Persons Prior to the Establishment of a State-
level Process in Bosnia and Herzegovina

The commissions set up during the war to deal with prisoners of war and to
document missing and killed persons were transformed after the signing of the
Dayton Peace Agreement, which reaffirmed the State’s obligations to surviving
family members. On 24 March 1996, The State Commission for Prisoners of War,
Detained Persons and Killed Persons became the State Commission on Tracing
Missing Persons.*® The State Commission was now responsible for locating,
documenting and identifying missing persons; giving relevant data to institutions
responsible under the laws concerning the missing, those killed and those
imprisoned; certifying on the basis of evidence their status to family members;
and working with relevant organizations on these issues.

However, by 1997 the State Commission was increasingly regarded as an
exclusively “Bosniak Commission.” In response to that perception, the
Federation Commission on Missing Persons was founded on 15 July 1997 and
was divided into two separate divisions: the Mostar section and the Sarajevo
section. The two were formally merged in 1999.

The Commission for Tracing Missing and Detained Persons of the RS was
established on 25 June 1996. Like the Federation Commission and its
predecessors, it also monitored the excavation and identification process, as well
as the handover of mortal remains. It worked with families of the missing and

42  Ibid. ICMP interviews, 2011 and 2012.

43 Odluka o obrazovanju DrZavne komisije za traZenje nestalih osoba (Decision on the Formation

of the State Commission on Tracing Missing Persons), Official Gazette of RBIH No. 9/96, 24 March
1996.
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facilitated the storage of unidentified remains as well as burials.
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Evolution of institutions involved in the missing persons process in BIH.
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Two early agreements facilitated inter-Entity cooperation on missing persons
issues in BIH. The so-called Banja Luka Agreement of 25 June 1996 (“Measures
Concerning the Detention of Prisoners, the Tracing of Unaccounted for Persons
and Exhumation”) committed parties to a timetable and priority list for the
removal and identification of unburied mortal remains, in addition to the
exhumation of mass graves and other clandestine graves. This process, however,
stalled in the summer of 1996 for procedural reasons, which required the
presentation of detailed lists of probable gravesites for joint investigation by
all three parties. The priority grave for each group was to be investigated in
sequence, followed by the second highest priority grave and so on. However,
there was a disparity in the quality of information presented, forcing the
process to slow to the pace of the institution that provided the least accurate
information.

The problem was resolved in the fall of 1996 with the signing of the Sarajevo
Agreement of 4 September, i.e. the Operational Agreement on “Exhumations
and the Clearing of Unburied Mortal Remains.” The Sarajevo Agreement set out
principles to guide inter-Entity exhumations. Permitting inter-Entity excavations
between the Entity commissions on missing persons was critical, given that the
majority of missing Bosniaks were presumed to be located in the RS, and the
majority of missing Bosnian Serbs on the territory of the FBIH.* The Sarajevo
Agreement in particular allowed Courts from the other Entity to issue orders for
exhumation, to collect evidence, and to control the storage of mortal remains
and artifacts found at crime scenes.

From 1996 to 2001 the OHR was responsible for coordinating this process,

which became known as the Joint Exhumation Process (JEP). Under the auspices
of the OHR, the JEP permitted establishing guidelines for forensic work, also
mechanisms were created whereby the Entity commissions would exchange
information about the location of graves, work undertaken or under preparation.

The key players in this process were the local authorities responsible for
searching for missing persons, investigative judges and prosecutors at the
Entity level, crime technicians, and legal medicine experts, in addition to OHR
and later ICMP. At the international level, an Expert Group on Exhumations
and Missing Persons was established on 22 February 1996 to coordinate the
activities of the various international actors engaged in this issue. The Expert

44 The Sarajevo Agreement also comprised Rules for Exhumations and the clearing of Unburied
Mortal Remains, and outlined procedures whereby each Entity commission had to submit the
location to be visited and the personnel who would be present at each site, three days in advance
of a field visit. The receiving commission had 24 hours in which to review the list for suspected
war criminals and to ensure that the site would be secured for the team. This system of advance
notification became unnecessary after the formation of the MPI.
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Group was chaired by the OHR, and was initially composed of the UN Office of
the High Commissioner for Human Rights (OHCHR), the Special Rapporteur on
the Situation of Human Rights, the Expert on Missing Persons, ICTY, IFOR, IPTF,
UNTAES, ICRC, PHR, BIM, a representative of the United States government and
eventually ICMP. The role of coordinating the joint exhumation process and the
Expert Group was formally transferred to ICMP by the OHR on 1 January 2001.%

In September 2009, pursuant to the Law on Missing Persons that provides for
the development of domestic capacities to resolve the missing persons issue, the
Expert Group was transferred to MPI. The Expert Group includes representatives
of the State and Entity prosecutors’ offices, the State Investigation and
Protection Agency (SIPA), the Intelligence and Security Agency (OSA), the
Ministries of Interior and other relevant ministries, the Mine Action Centre
(BHMAC), court appointed forensic specialists, as well as ICMP. It continues to
provide coordination for the work of these institutions and to contribute to the
establishment of standards for exhumation and excavation work in BIH, while it
also serves as a forum for dialog among these stakeholders.

3.3. The International Commission on Missing Persons

On 29 June 1996, President Clinton at the G-7 Summit in Lyon, announced the
creation of a Blue Ribbon Commission on the Missing in the former Yugoslavia
that was chaired by former US Secretary of State Cyrus Vance, the organization
that would eventually become known as the International Commission on
Missing Persons (ICMP). The inclusion of the missing persons issue at an
international summit was significant. US government support for work on

the missing persons issue gave it the international profile needed to mobilize
resources and technical expertise. Other Lyon Summit decisions regarding BIH
reaffirmed support for the implementation of the Dayton Peace Agreement,
development of the rule of law, prosecution of violations of international law at
the ICTY and the return of refugees to their homes.*®

The commission was envisaged initially to facilitate “high level moral and
political interchange with those most directly involved in the resolution of
difficult humanitarian issues associated with determining the fate of missing
persons in the former Yugoslavia.”*” Manfred Nowak flagged potential tasks for

45 See generally Edwin Huffine, John Crews, Brenda Kennedy, Kathryne Bomberger, and Asta
Zinbo, “Mass Identification of Persons Missing from the Break-Up of the former Yugoslavia:
Structure, Function, and Role of the International Commission on Missing Persons,” Croatian
Medical Journal 42(3) (2001): 271-275.

46 “Decisions Concerning Bosnia and Herzegovina,” Lyon, 29 June 1996. G8 Information Center,
<http://www.g8.utoronto.ca/summit/1996lyon/bosnia.html>, last accessed 28 February 2014.

47 “ICMP Summary Terms of Reference,” internal document, 28 August 1996. On file with ICMP.
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the new body at its first meeting in Geneva on 11 October 1996. He noted that

it could, “depoliticize the whole issue of missing persons and detach it from

the issue of reciprocity,” and “make the international community aware that a
solution to the problem of missing persons is an essential condition for achieving
a lasting peace in the region.”* By 1996, the resolution of the issue was broadly
considered essential to the processes of state-building and democratization in
the region of the former Yugoslavia.*

48 Manfred Nowak, “First Meeting of the Blue Ribbon Commission on Missing Persons,” Working
Paper, UN Special Process on the Territory of the former Yugoslavia, 11 October 1996.

49 See for instance Roberto Belloni, State Building and International Intervention in Bosnia
(London: Routledge, 2008).
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IV. The Domestic Legal and Institutional Framework

4.1. The Law on Missing Persons

The search for and identification of BIH’s missing has been complemented

by various pieces of legislation that supported the State’s obligations toward
surviving family members. In particular, the BIH Parliamentary Assembly passed
the Law on Missing Persons in October 2004.>°

The Law was adopted following an intensive consultative process led by the
Ministry for Human Rights and Refugees (MHRR), including FAs, the Ministry
of Justice, representatives of both Entity governments and the Bréko District,
as well as ICMP and the ICRC. Importantly, the MHRR initiatied a consultative
process with the families of the missing in order to identify their primary
problems and needs.*!

The Law was the first of its kind in a post-conflict country, representing a unique
achievement for BIH. It outlines the method of creating and managing central
records of the missing and the social and economic rights of family members

of the missing. The legislation also called for the creation of the MPI, for which
negotiations between ICMP and the BIH Council of Ministers (CoM) were already
underway. Overall, the legislation was seen as meeting international human
rights requirements.>

The Law closed legal gaps that families of the missing often confront. For
example, prior to the adoption of the Law, families often had to declare their
missing loved ones dead so as to receive financial assistance from the State or
take possession of property.>* The Law also tasked the State with locating and
identifying the remains of the missing. Finally, the Law stipulated earmarking
State funds, in the form of a Fund for the Support of Families of Missing Persons
of BIH, to direct resources to the families of the missing. It also prescribed

50 Official Gazette of BIH, No. 50/04.

51 Tilman Blumenstock, “Legal Protection of the Missing and Their Relatives: The Example of
Bosnia and Herzegovina” Leiden Journal of International Law 19 (3) (2006): 773-793.

52 Simultaneous consultative efforts to create the MPI started in 2003 between ICMP and the
Council of Ministers, Entity government representatives, representatives of the Brcko District and
families of the missing.

53 Tilman Blumenstock, Legal Protection of the Missing, 773.

54  Article 18 of the Law on Missing Persons. For how this may be applicable in other post-
conflict states see: Beth Kampschror, “Bosnia Moves to Help Families of the Missing,” Christian
Science Monitor, 11 February 2005.
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punitive financial measures against individuals or institutions that obstruct the
search for the missing or family members’ access to information.>®

Although the Law was adopted in 2004, it has not yet been fully implemented,
a fact which the BIH Constitutional Court has taken note of in at least 15
decisions.>® The Court ordered the Entity governments to forward to appellants
all accessible and available information on members of their families who

went missing during the war on the territory of BIH, in addition to information
concerning the state of investigations into the circumstances under which their
family members disappeared or died. The Court also ordered the CoM, the
FBIH, the RS and the Brcko District governments to provide for the operational
functioning of the institutions established in accordance with the Law on Missing
Persons, i.e. the MPI, the Fund for the Support of Families of Missing Persons of
BIH and the Central Records on Missing Persons (Centralna evidencija nestalih
osoba - CEN) in BIH. In some of these cases the Constitutional Court also issued
rulings on the non-implementation of its decisions.

Additionally, the Committee Against Torture and the WGEID in their decisions
and recommendations called on the authorities in BIH to implement the Law
on Missing Persons fully and to ensure justice for victims and their families.
Following the establishment of MPI in January 2008 and that of the CEN in
February 2011, the MHRR undertook efforts to set up the Fund for the Support
of Families of Missing Persons of BIH, that would provide assistance to families
of the missing and their associations. Unfortunately, the Fund has not been
established. Similarly, other provisions of the Law are not yet implemented,
such as the right of family members to dispose temporarily of property; priority
processing of requests for financial and technical support submitted to BIH
authorities by family associations of missing persons, priority in education

and employment for children of missing persons; health protection for family
members without health insurance; the right to mark places of burial and
exhumation; and entry in the register of deaths at the place of choice.

The reasons for non-implementation are threefold. Firstly, the Entities and the
Brcko District failed to fully harmonize their regulations and practices with the
Law on Missing Persons. Secondly, the Entity and lower administrative levels did
not issue instructions to their officials, as a result the MHRR has to intervene
separately on individual complaints. Thirdly, progress was stifled by a lack of
political will to implement the Law in a non-discriminatory manner.

55 Article 25 of the Law on Missing Persons.
56 AP 129/04, AP 228/04, AP 1226/05, AP 171/06, AP 2980/06, AP1143/06, AP 95/07, AP36/06.
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4.2. The Fund for the Support of Families of Missing Persons

Article 15 of the Law on Missing Persons provides for the creation of the Fund
for the Support of Families of Missing Persons of BIH. The Fund was envisioned
to alleviate some of the economic hardships borne by families of the missing.
However, despite the prescribed deadlines for its establishment®” and orders by
the BIH Constitutional Court,*® the CoM, the Entity governments and the Bréko
District have been unable to agree on the location of offices, method of funding,
governance and other issues related to the Fund.

In order to overcome the stalemate, in 2009 the MHRR proposed amendments
to the original decision on the establishment of the Fund, which would allow
the Fund to be financed from the State budget. The House of Peoples of the BIH
Parliament failed to adopt the amendments even though the estimated number
of potential beneficiaries of the Fund is low as applicants may not benefit from
any other type of income.

4.3. The Missing Persons Institute

Following the end of the war and the initial efforts of the Entity commissions on
missing persons, it became increasingly clear that progress on the issue would
not be made unless a mechanism was established that would work without
regard to the ethnic, religious or national affiliation of the missing, within a
regulatory framework under the State’s responsibility.

The concept of a missing persons institute for this purpose had been the subject
of discussions among OHR, ICRC, PHR, ICMP and relevant domestic institutions
since 1997. In 2000, with the support of the Entity commissions on missing
persons, ICMP officially registered the MPI with the Cantonal Court in Sarajevo.
At the inauguration ceremony on 28 August 2000, under the auspices of ICMP’s
second chairperson Senator Bob Dole and ICMP Commissioner Susanna Agnelli,
the Entity commissions on missing persons declared solemnly to ensure that
through the MPI the fate of missing persons would be determined “without
distinction of their ethnic or national origin.”>®

57 Article 15 of the Law on Missing Persons provides for a decision on the establishment of the
fund to be issued by the BIH Council of Ministers within 30 days of the date of the entry into force
of this Law (adopted in December 2006, Official Gazette of BIH, No. 96/06) and that an Agreement
regulating the headquarters, method of funding, governance, and other issues related to the
work of the Fund shall be signed by the BIH Council of Ministers and the governments of FBIH, RS
and the Brcko District within 30 days from the entry into force of the mentioned decision of the
Council of Ministers.

58 AP 129/04, AP 228/04, AP 1226/05, AP 171/06, AP 2980/06, AP1143/06, AP 95/07, AP36/06.
59 Declaration in Support of the Missing Persons Institute for BIH, 28 August 2000.
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In 2003, ICMP invited the CoM to establish the MPI jointly at the level of

the State. At its 16th session, 4 June 2003, the Presidency of BIH resolved
unanimously to accept the proposal and asked the CoM to proceed with
assuming the role of co-founder.%° Following a two-year consultative process
that included, the Entity governments, the Brcko District, representatives of the
families of the missing and the ICRC as an observer, the Agreement on Assuming
the Role of Co-Founders of the Missing Persons Institute of BIH was signed
between the CoM and ICMP on 30 August 2005. The MPI had thereby become
an institution of the State.

The first three members of the MPI Board of Directors took office in 2006,

the members of other management bodies were formally appointed in the
summer of 2007 following an open selection process. Establishing the MPI was
a milestone in rebuilding BIH and provides an important model for a transitional
justice mechanism. The purpose of the MPl is to provide BIH with a sustainable
domestic mechanism to locate missing persons regardless of their ethnic,
religious or national affiliation, or their role in past hostilities. MPI also ensures
that mass grave sites are protected, documented and properly excavated, and
that relatives of the missing and others are able to participate in the institution’s
work.

The activities of the MPI are five-fold: 1) to document and maintain records

of missing persons and grave sites, as well as to request court orders to
investigate these sites; 2) to participate in technical activities relating to the
search, excavation, examination, identification and storage of the mortal
remains of missing persons; 3) to provide support to families of the missing
and their associations, especially in covering funeral costs; 4) to cooperate with
neighboring countries in searching for the missing and 5); to inform the public
about the outcomes of investigations and progress made.®!

The launching of the MPI as a state-level institution, on 30 August 2005, the
International Day of the Disappeared, marked the transfer of responsibilities
from the Entity commissions to the State level and the end of a segregated

process of accounting for missing persons.®? However, it took the CoM three

60 BIH Presidency Conclusion made at its 16th session held on 4 June 2003, No. 01-1261-11/03
dated 6 June 2003, which includes the decision on accepting the role of co-founder of the MPI of
BIH.

61 ICMP “Locating and Identifying Missing Persons: A Guide for Families in Bosnia and
Herzegovina”, <www.ic-mp.org>.

62 Decision on Transfer of Competency of the Office of the Missing and Detained Persons of
the RS to the BIH Missing Persons Institute (Official Gazette of RS, No. 65/06) and Regulation on
Repealing the Regulation on Establishment of the Federation Commission of Missing Persons
(Official Gazette of the FBIH, No. 55/06).
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years to establish the management bodies of the MPI and to approve the
institute’s bylaws. As a consequence, MPI did not become fully operational until
2008, when it established its headquarters in Sarajevo and 15 regional offices
across the country.

Figure 1

FIELD OFFICES

1. Br¢ko

2. Doboj

3. Goraide

4. Nevesinje

5. Orasje REGIONAL OFFICES
6. Sarajevo A. Banja Luka

7. Sanski Most B. Bihac

8. Srebrenica C. Isto¢no Sarajevo
9. Travnik D. Mostar

10. Zenica E. Tuzla

Map of MPI offices in BIH.

The initial staff of MPI was that of former Entity-level commissions on missing
persons.® Reflecting their ethnic or national affiliations, MPI staff consisted of 17
Bosniak, 12 Serb and 7 Croat staff members at the time. Today, the MPIl employs
a staff of 51, again proportionally representing the “Constituent Peoples of
BIH.”%* As with other state-level bodies in BIH, the administrative and advisory

63 Article 5(c) of the Agreement on Assuming the Role of Co-Founders of the Missing Persons
Institute of BIH. The Board of Directors consists of 3 members (1 Bosniak + 1 Serb + 1 Croat), the
Steering Board of 6 members (2 Bosniaks + 2 Serbs + 2 Croats) and the Supervisory Board of 3
members (1 Bosniak + 1 Serb + 1 Croat). The same applies for the Advisory Board (Article 10) that
consists of 6 members.

64 Article 6 of the Agreement on Assuming the Role of Co-Founders of the Missing Persons
Institute of BIH, 30 August 2005.
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bodies of the MPI observe proportional representation and decisions are taken
by consensus.

MPI’s governance structure consists of a Steering Board, which oversees the
work of MPI; a managing Board of Directors; a Supervisory Board, which

is in charge of financial operations and an Advisory Board consisting of
representatives of families of the missing, allowing them to monitor and advise
the work of MPI. MPI’s Statute also allows for the establishment of working
groups and the development of other initiatives as necessary.

MPI’s annual budget covers the costs of field reconnaissance activities,
excavations, storage of mortal remains and burials. Since 2011, approximately
half of the budget for excavations has been transferred directly to the
Prosecutor’s Office of BIH (POBIH) which assumed responsibility for the
excavation process in January 2011. The remaining funds are transferred by MPI
to cantonal and district prosecutor’s offices for the storage and examination of
mortal remains excavated before that time.

Table 2
Year Cost of excavations Cost of burials Total approved budget
2008 1,760,000 BAM 612,046 BAM 6,455,467 BAM
2009 1,650,000 BAM 369,048 BAM 6,069,000 BAM
2010 1,400,000 BAM 315,278 BAM 4,358,000 BAM
2011 1,050,000 BAM 408,604 BAM 3,156,030 BAM
2012 445,000 BAM 600,000 BAM 3,066,000 BAM
2013 596,000 BAM 600,000 BAM 3,217,000 BAM
2014 596,000 BAM 600,000 BAM 3,248,000 BAM

Overview of MPI’s approved budget between 2008 and 2014.

While nationalist politics have always been a feature of BIH, there have been
ebbs and flows, and these have determined the impact of aggressive nationalism
on the relative power of State institutions vis-a-vis those at Entity levels.
Disillusionment with State institutions has increased in the RS in particular. MPI
was not exempt from this. In 2008, MPI staff who had been transferred from

the former RS Office for Tracing Missing and Detained Persons left MPI, claiming
that MPI, which had not yet begun its operations, was biased against Bosnian
Serbs. MPI soon filled these vacancies in accordance with its rules providing

for proportional representation of the “Constituent Peoples of BIH within MPI
staff.s®

65 Ibid.
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Nevertheless, in June 2008, the RS government created the RS Operational
Team for Tracing Missing Persons, seated in Banja Luka with district teams in
Isto¢no Sarajevo and Doboj. It’s mandate as provided by the RS government
encompassed efforts to locate mass grave sites and participation in
exhumations. The team consisted of some former Bosnian Serb members of
the MPI and the move was characterized by the RS government as an effort to
redress perceived discrimination by the State. However, it was understood by
others as an attempted return to a segregated approach to the missing.

The RS Operational Team eventually merged with the Coordination Team for
Research of War Crimes to form a new body now called the Republic Center for
Researching War Crimes and Searching for Missing Persons. The MPI retains

its mandate in accounting for missing persons throughout BIH in an impartial
manner.

4.4. Central Records on Missing Persons

By February 2011, the CEN combined 12 separate databases of information on
missing persons, collected by the former Federation Commission on Missing
Persons, the RS Office for Tracing Missing and Detained Persons and the State
Commission on Tracing Missing Persons, as well as data from the ICRC and
ICMP. The CEN is a collection of individual records of missing persons, including
physical characteristics, place and circumstances of a person’s disappearance
and other information relevant to locating and clarifying the fate of the missing.
Having compiled this information from various sources, it was recognized that a
thorough review was required to eliminate duplicate records and eventually to
verify every entry. ICMP contributed to the establishment of the CEN through
the provision of purpose specific computer software and data on missing
persons, including anthropological examination and field data.

In January 2013, ICMP launched the project “Assistance in the gathering of
information necessary for verification of the Central Records of Missing Persons
(CEN)” to train and assign additional staff to MPI to assist with this process.

The project was completed on 31 December 2013, when MPI reported that it
had verified 16,300 out of a total of 34,463 records. In addition, 337 reported
missing persons cases were added to ICMP’s database as a result of the project.

MPI’s Rulebook on Central Records on Missing Persons provides for the
establishment of a Verification Commission, consisting of three MPI staff
members appointed by the MPI Board of Directors. The Verification Commission
assesses the authenticity of reports of persons having gone missing and
compares them to other official records pertaining to these individuals. The
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minimal information required for verifying a missing persons case includes the
person’s first and last name, the name of one parent, place and year of birth, the
supposed place, date and year of disappearance, as well as the circumstances of
the disappearance. In addition, the CEN files often contain other records, such as
DNA match reports or death certificates, that indicate whether missing persons
cases have been resolved.

Very few countries in the world can claim to have accurate records of the
number of persons missing following armed conflict. Bosnia’s efforts to create
such a record on the level of the state, as mandated by the Law on Missing
Persons, are therefore unique. However, the process is fraught with political
challenges. Importantly, decisions by the Verification Commission are taken by
consensus, if consensus cannot be reached, a final decision should be taken by
the MPI Board of Directors. Therefore, the verification process depends also

on the ability of the Verification Commission and MPI Directors to steer the
process through BIH’s volatile political environment. Recent disputes within MPI
regarding, amongst other things, the inclusion of additional data fields — e.g.
missing persons’ ethnic affiliation, their combatant status and cause and manner
of death - as well as allegations that current verification practices contravene the
Law on Missing Persons need to be understood in that context. These disputes
have slowed down the verification process and are undermining the credibility
of the process. It should be recalled that the BIH Constitutional Court in at least
15 decisions ordered the implementation of measures prescribed in the Low on
Missing Persons, including the CEN.%®

As opposed to the CEN, which is based on data submitted by many institutions,
ICMP maintains a database containing information received from a single
source, i.e. relatives of the missing providing DNA reference samples and other
personal data. ICMP’s database represents an investigative instrument, while
the CEN confers a status on reported missing persons’ cases as either pending or
closed. Hence, the CEN may include persons who have later been found alive or
where it cannot be clearly established whether they went missing as a result of
the conflicts.

Comparing the CEN to ICMP’s database is nonetheless important for several
reasons. It allows the pinpointing of cases in which family members should
provide information, including a DNA reference sample. It also facilitates the
analysis of regional variations with regard to missing persons numbers, as
well as rates of locating and identifying the missing. Furthermore, it permits
a determination of the overall number of persons still reported as missing. To
make such comparisons it is necessary, however, that missing persons cases

66 Supraat57.
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recorded on the CEN — but which are not included in ICMP’s database - be
reviewed individually to ascertain whether these cases relate to persons having
been found alive or having died for reasons unrelated to the conflict.

The CEN contains records of 3,091 cases for which no information exists in
ICMP’s database. To date, 2,311 such cases have been reviewed through
telephone and field interviews with family members, as well as through contacts
with their associations. In 415 of these cases individuals concerned had died for
reasons unrelated to the conflict, mostly during earlier periods, and their burial
sites are known and marked. In 866 cases, persons initially reported missing had
been found alive. 1,030 cases concern combatants who were captured during
the conflict and subsequently exchanged or released. A total of 780 records are
still in the process of being reviewed. The analysis in this report is based on the
CEN'’s records reduced by these 2,311 cases, i.e. on a total of 32,152 cases as of
31 July 2014.

The completion of the CEN is of regional significance. In 2011, at the request

of the governments in the region, ICMP initiated the compilation of a unified
regional list of persons missing in the Western Balkans. This list seeks to arrive

at a definitive number of persons missing in these countries and help to clarify
jurisdictional issues related to the search for persons reported missing in more
than one country. BIH, Serbia, Croatia, Montenegro, as well as Kosovo have been
participating in this effort. In addition to its practical benefits, the list will also
represent a historical record.

ICMP, having assisted the project technically, presented a first working version of
the Regional List in Derventa, BIH, on 19 November 2013 at a Regional Meeting
of the Commissions on Missing Persons. The list included records provided

by the Croatian Office for Detained and Missing, the Serbian Commission on
Missing Persons and the Kosovo Commission on Missing Persons, as well as

MPI. A compilation of duplicate records and individual lists in need of further
discussion was also presented. The Regional List allows processing of missing
persons data throughout the region and hence increases efficiency and
transparency.

4.5. The Role of Courts and Prosecutors

The issue of missing persons has also been addressed as part of war-crimes
trials. War-crimes prosecutions started during the war in the former Yugoslavia
by the ICTY and to some extent by the domestic courts. However, domestic
courts are obliged to defer to the jurisdiction of the ICTY, which takes
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precedence over domestic jurisdiction.®”

At the national level, jurisdiction over war-crimes prosecutions has changed
over time. Until 2003, the Cantonal Courts in the FBIH, District Courts in the RS
and the Basic Court of the Brcko District had exclusive jurisdiction to hear first-
instance war-crimes trials. Appeals were decided upon by the Supreme Courts
in the respective Entity and the Appellate Court of the Brcko District.®® The
pre-2003 criminal procedure codes were typical of the investigative system of
criminal justice and largely mirrored the system in the former Yugoslavia. In this
system, the investigative judge was responsible for the entirety of the criminal
investigation. The role of the prosecutor and defense attorney was, accordingly,
secondary in nature.®®

In 2003, the BIH Criminal Code established state-level jurisdiction over serious
crimes including genocide, war-crimes and crimes against humanity, thereby
eliminating the previous exclusive jurisdiction of the Courts in the Entities and
the Brcko District over such crimes. However, the Court of BIH (hereinafter:
the State Court) may transfer such cases to other courts in BIH. The new state-
level Criminal Procedure Code (CPC) was also introduced in 2003, eliminating
investigative judges and shifting to a more adversarial trial procedure where
prosecutors assume a greater role in the presentation of evidence and
questioning of witnesses.

A Special Department for War Crimes (SDWC) of the POBIH was set up in 2005.
Its primary role is to collect evidence to prosecute war crimes, crimes against
humanity and genocide committed between 1992 and 1995 at trials before
the State Court. An important part of this process is locating and identifying
the remains of victims of these crimes. Both of these activities — pursuing
prosecutions and the search for the missing — link to the larger process of post-
conflict reconciliation and strengthening the rule of law.

POBIH jurisdiction stems from its primary purpose, to investigate wartime
crimes that resulted in unlawful killings and disappearances, including the
unlawful concealment of human remains. The POBIH’s work in relation to mass
graves is conducted pursuant to provisions of the CPC that relate to criminal
investigations, exhumations, identifications and the engagement of expert

67 Article 9 of the Statute of the International Criminal Tribunal for the Former Yugoslavia,
<http://www.icty.org/x/file/Legal%20Library/Statute/statute_sept09_en.pdf>.

68 Organization for Security and Cooperation in Europe (OSCE), “War Crimes Trials before the
Domestic Courts of Bosnia and Herzegovina: Progress and Obstacles,” March 2005.

69 Christopher P. DeNicola, “Criminal Procedure Reform in Bosnia and Herzegovina: Between
Organic Minimalism and Extrinsic Maximalism,” DePaul Rule of Law Journal, Fall 2010.
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assistance.’”® POBIH inquiries into the location of missing persons’ remains take
place within the larger context of criminal investigations into the events that led
to the disappearance and ultimate death of those persons.

Prosecutors gather evidence about possible gravesites from any available,
relevant and reliable source. They initiate exhumations through filing a motion
to the State Court requesting a court order authorizing the recovery of human
remains, their examination, and identification, and expert evaluation of the
remains and the crime scene. A State Court judge then reviews the motion and,
if satisfied, issues an Order for Exhumation. POBIH then disseminates the order
to all relevant parties and coordinates the exhumation through an authorized
official on site.

From the time of the establishment of the SDWC in 2005 until 2010, the
supervision of exhumations was delegated to cantonal and district prosecutor’s
offices. The involvement of local prosecutors in the exhumation process raised a
number of legal problems relating to subject matter and territorial jurisdiction,
which resulted in fewer exhumations. Some of the prosecutors failed to
cooperate fully in the process, though other prosecutor’s offices performed
their supervisory role well. To redress these problems, POBIH assumed full
supervisory responsibility for exhumations from January 2011. From then on,
prosecution teams within the SDWC were expected to coordinate and supervise
all exhumations related to their assigned geographical area. Similarly, a lack

of resources and experience contributed to a backlog of exhumation requests
from MPI through much of 2011. This process was streamlined when a single
prosecutor for exhumations was appointed to focus exclusively on mass graves
and to initiate and supervise all exhumations.

While it is the POBIH that conducts war-crimes investigations and initiates and
supervises exhumations, it is MPI investigators who conduct the overwhelming
majority of investigative work locating suspected mass graves and other
clandestine graves. It is therefore essential to an efficient process that MPI

has adequate resources and support, and that there is full cooperation
between the POBIH and MPI. The POBIH routinely initiates exhumations

based on investigative information received from MPI, but it does not do this
automatically. Often, MPI requests have been returned for further clarification
or additional information. Effective communication, information sharing and
collaboration is essential for an efficient exhumation process.

Once exhumations and identifications have been carried out in accordance with

70 See the Prosecutor’s Office of BIH, Department | (Special Department for War Crimes).
<http://www.tuzilastvobih.gov.ba/?opcija=sadrzaj&kat=2&id=4&jezik=e>.
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the Order for Exhumation, POBIH receives, analyzes and stores documentary
evidence related to the exhumation, such as autopsy reports, records of
identification and DNA match reports, as well as ballistic and other artifact
evidence for analysis to produce a more detailed picture of the crime as the
basis for a criminal indictment.

The forensic evidence supplements a larger body of evidence submitted by the
prosecutor at trial relating to the circumstances that resulted in the death or
disappearance of the victims and the role of the accused in those events. Also,
evidence transferred to POBIH from the ICTY is admissible before the State Court
pursuant to the law regulating transfer of cases from the ICTY.”*

At the conclusion of a trial, the Trial Panel issues a verdict, which usually
includes factual findings based on the forensic evidence. Sometimes, depending
on the number of victims, the verdict may expressly name the individual victims.
Though it is authorized to do so under the CPC, the State Court has never ruled
on property claims submitted by victims’ families and instead leaves the injured
parties to pursue their claims in a civil action.

ICMP has assisted the POBIH in its missing persons work. Onsite technical
assistance has also been provided by ICMP forensic archeologists and
anthropologists. ICMP has also sought to bolster the capacity of the POBIH

to supervise exhumations through monitoring, documentation and advice
concerning best-practice methods of forensic archaeological excavation of
grave sites. Exhumation and identification records are routinely submitted into
evidence and form part of the evidentiary basis of the Court’s verdicts. ICMP
and MPI personnel have been available to testify at trial and to meet with
POBIH staff to explain complex aspects of the exhumation and identification
procedures in a way that enables POBIH prosecutors to present such evidence
more effectively.

DNA identifications performed by ICMP have scientifically established
connections between primary and secondary graves and consequently
demonstrated where the human remains originated and, often, where the
victims were killed. The ability to match tens of thousands of disassociated
human remains scattered across numerous graves over a large territory has
allowed prosecutors to prove that specific victims are connected to distant crime
scenes — despite the perpetrators’ efforts to prevent this eventuality. Proving
these connections through DNA evidence has been particularly useful in trials

71 Law on the Transfer of Cases from the ICTY to the Prosecutor’s Office of BIH and the Use of
Evidence Collected by ICTY in Proceedings before the Courts in BIH (Official Gazette of BIH, No.
61/04, 46/06, 53/06, 76/06).
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where relevant witness testimony is lacking, where non-DNA forensic indicators
such as soil comparison are inconclusive, and where lower-level perpetrators are
charged with responsibility with regard to just one execution site.
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V. The Scientific Process of Identifying the Remains of
the Missing

5.1. Early Efforts by the ICTY

UN Security Council Resolution 827 established the ICTY in May 1993, as an

ad hoc response to violations of International Law in the region. Article 8 of
the ICTY’s Statute provides that the “territorial jurisdiction of the International
Tribunal shall extend to the territory of the former Socialist Federal Republic of
Yugoslavia, including its land surface, airspace and territorial waters.” The ICTY
was thereby given the authority to conduct investigations and exhumations in
BIH.

The ICTY conducted exhumations of mass graves and other clandestine graves
for the purpose of collecting evidence for its ongoing war-crimes prosecutions
until 2001. It conducted its first exhumations in Eastern Bosnia in July 1996.
Most of these exhumations were related to war crimes which occurred following
the fall of the Srebrenica and Zepa UN Safe Areas in July 1995, although court
officials also worked in the Brcko District and in the Prijedor area in north-
western Bosnia. These exhumations were conducted by international staff,
though local pathologists generally signed death certificates.

ICTY rules and standard operating procedures were sensitive to the need for
individual identifications. At exhumation sites, ICTY scene-of-crime officers
were instructed to document and catalogue anything that could assist in the
identification of the dead. Those working in the field also emphasized how
every effort was made to preserve information that might lead to identifying
the victims.”? However, when the ICTY ceased field investigations in 2001, it
left a legacy of some 6,000 to 7,000 exhumed remains of victims for whose
identification no effective provision had been made.

In the early years, traditional identification methods were applied. By these
methods the mortal remains of the missing and any associated personal effects
are compared to ante-mortem (AM) information provided by families of the
missing. Because of the prolonged time since death, performing identifications
was complicated by advanced decomposition and environmental factors. Since
most mortal remains were partially or completely skeletonized, anthropologists
established so called biological profiles of the deceased, where parameters such

72 Telephone interview with Dr. Richard Wright, former Chief Archeologist, ICTY, July 2011.
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as age, sex and stature were estimated, and pathological conditions, distinctive
dental features, etc. were documented. Unfortunately, even with well-
established biological profiles, the subjective and circumstantial information
provided by families proved often either inaccurate, for example in the case of
height estimation, or not very distinctive.

In addition, bodies or body parts were recovered in large numbers from all

over the country. The ICTY conducted intensive efforts in regard to Srebrenica-
related graves, with particular attention to forensic archaeological best practice
of scene-of-crime evidence recovery. Countrywide, however, there was
considerable activity by various teams applying different levels of archaeological
expertise. In some cases, hurried or inexpert recovery methods caused body
parts to be artificially commingled, which greatly complicated subsequent
identification processes.”

5.1.1. Ante-Mortem Data Collection

In 1992, PHR deployed forensic teams to collect AM Data (AMD) from relatives
of the missing and to investigate mass graves in the former Yugoslavia. In

1996 PHR became the main provider of international teams of experts to the
International Criminal Tribunals for Rwanda and the former Yugoslavia. Their
work in former Yugoslavia consisted of monitoring exhumations and subsequent
examinations in mortuaries.

In BIH, PHR assisted at a total of 508 exhumation sites, where the remains of

at least 1,427 persons were located.” It left behind a voluminous record of its
work, placing site reports of its Forensic Assistance Project on a Google Earth
page of the Open Society Archives (OSA) in Budapest.”” The AMD was eventually
handed over to the ICRC.

The development of a database that included AMD about missing persons was
recognized as important early on. PHR had helped design a questionnaire that
contained more than 220 questions to aid the identification of missing persons
where remains had been found. These included demographic information,
physical characteristics and information regarding the circumstances of
disappearances, as well as other identifying features such as tattoos or scars.

73  Eric Stover and Rachel Shigekane, “The Missing in the Aftermath of War: When Do the Needs
of Victims’ Families and International War Crimes Tribunals Clash?”, International Review of the
Red Cross (IRRC) 84 (848) 2002: 845-866.

74  Physicians for Human Rights Bosnia Projects, Annual Report January — December 1999.

75 OSA can be found at: <http://www.osaarchivum.org>.
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Initially, PHR hoped to interview 80% of the families of missing persons as a
consequence of the fall of the Srebrenica and Zepa UN Safe Areas in 1995. This
represented a formidable challenge because family members were displaced
and scattered throughout BIH. In addition, rumors persisted of men being held
in detention facilities in the FRY, giving family members hope that they were still
alive, and prompting some not to provide information. The BIM in Vienna also
collected 5,022 AM questionnaires that were eventually handed over to PHR and
later to the ICRC.”® AMD came to be important in assisting with the confirmation
and evaluation of DNA-based identifications, especially in the context of
Srebrenica, while identification efforts in other parts of the country did not use
AMD on a significant scale.

However, until wide-scale DNA testing was employed, AMD did little to enable
positive identification of the thousands of cases of human remains that had
been exhumed in the initial years by international and domestic teams. AMD
specifically for purposes of scientific identification methods, including DNA
matching, was collected by ICMP, which currently maintains 23,623 such records.

5.1.2. Early DNA Identification Efforts

At the request of the UN Expert Group on Exhumations and Missing Persons,
PHR started its Identification Project in August 1996. The project sought to
complete individual identifications of primarily Srebrenica victims. By the end of
1999, 70 identifications had been made,”” which highlighted the limitations of
traditional approaches to identification when applied to the situation in BIH. The
majority of these identifications were made on the basis of mitochondrial DNA
(mtDNA), which is inherited exclusively through the maternal line. This method
enables DNA comparisons even with distant maternal relatives, which makes

it relatively easy to obtain suitable family reference samples. However, mtDNA
provides relatively weak information on identity, because of the prevalence of
identical mtDNA profiles between unrelated people in a large population.

PHR, and at the outset to a very limited extent ICMP, sent biological samples
taken from the remains of the missing to a variety of outside laboratories to
confirm a pre-existing “presumptive” hypotheses of identity through a one-
to-one comparison between a victim sample and reference samples from a
particular family. In cases where a presumptive hypothesis was correct, the DNA
results provided scientific confirmations. However, DNA-based “exclusions”
(disproof) of a presumptive hypothesis of identity often resulted as well.

76 Telephone interview with Manfred Nowak, September 2011.

77 “Physicians for Human Rights Bosnia Projects, Annual Report: January-December 1999.”
See also, Laurie Vollen, “All That Remains: Identifying the Victims of the Srebrenica Massacre,”
Cambridge Quarterly of Healthcare Ethics 10 (3) (2001): 336-340.
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DNA-led process before and after 2001 regarding Srebrenica related cases by the end of July 2014.

5.2. Current Efforts: The DNA-Led Identification Process

A component of ICMP’s tasks has been the provision of technical assistance
including forensic assistance to identify the missing. The major impediments to
earlier identification efforts were the general absence of AM medical or dental
data in BIH that could have been used for identifications; a relatively uniform
demographic of adult males in some large-scale events such as Srebrenica; the
advanced state of decomposition of remains; the frequent lack of identification
papers or cards, or other distinctive personal effects from war-ravaged or
refugee populations; the fact that many of the missing were disinterred and
then reburied in secondary mass graves; and the relocation of surviving family
members from their homes and in many cases from their country. Lacking an
accurate list of the missing at the outset, particularly with regard to specific
events or recovery sites, meant that their remains largely had to be considered
as simply part of an open population of missing.

In 2000, following extensive consultations with families of the missing,
government authorities and others, a new approach to the use of DNA was
taken that came to be known as a DNA-led process. This new approach applied
DNA testing unselectively on a wide scale, with identifications resulting from
“blind” computer-driven DNA matches between the DNA of unidentified human
remains and that of family members of the missing. While initially an uncertain
venture, the DNA-led approach proved highly successful. In BIH alone, ICMP’s
genetic database currently contains 71,816 DNA profiles from families of the
missing. Comparison of this database to 34,097 DNA profiles of skeletal remains
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has produced 14,7927 DNA identifications of high certainty.”®

The scientific process of identifying the remains of missing persons in BIH has
since consisted of an integrated, multi-disciplinary process involving forensic
archaeology, forensic anthropology, pathology, DNA and advanced database
informatics. Concentrating on the single scientific mode of DNA comparison, the
identification effort, instead of being intractably complex, came under a uniform
process of very high scientific surety, objectivity and quality control.

Once the remains of the missing are located and biological samples have been
taken, three elements are required in a DNA-led process of identifications:

¢ The ability to recover highly discriminating Short Tandem Repeat (STR) DNA
profiles chemically from highly degraded skeletal remains;

¢ The ability to reach out to a broad range of surviving family members to
obtain a sufficient number of family reference DNA profiles;

¢ The setting in place of a computer-driven solution for comparing genetic
profiles within large databases, so that DNA matches can be reliably found
that indicate with high certainty genetic relationships between DNA profiles
from mortal remains and DNA profiles from family references.

Initially, forensic DNA work on skeletal remains was done with mtDNA.
However academic research on so-called ancient DNA reported success with
nuclear STRs on very old skeletal samples. A key to improved results in BIH

was the development of nuclear STR extraction methods.® Nuclear STRs have
become the standard method for achieving certainty in DNA testing for human
identification and are used today almost universally in criminal casework. The
advantage of using nuclear STRs is that multiple different STR markers are typed
simultaneously. These highly variable STR markers are found in widely separate
locations on different chromosomes, and are inherited independently from one
another. The probabilities of the genetic types from each locus can be multiplied
quickly, which makes it possible to distinguish between individuals with a

very high degree of certainty. With STRs, family reference DNA profiles can be
effectively compared to DNA profiles from skeletal remains to find evidence of

78 This number includes DNA taken from remains recovered in Serbia and Croatia but reported
disappeared in BIH, including 78 third party identifications commissioned by ICMP.

79 Croatia: 4,632 DNA profiles from family of the missing, 484 DNA profiles from human skeletal
remains, and 521 DNA matches. Kosovo: 14,766 DNA profiles from family of the missing, 5,385
DNA profiles from human skeletal remains, 2,510 DNA matches. Macedonia: 62 DNA profiles from
family of the missing, 12 DNA profiles from human skeletal remains, 9 DNA matches.

80 Jonathan Davoren, Daniel Vanek, Rijad Konjhodzi¢, Edwin Huffine, Thomas J. Parsons,
“Highly Effective DNA Extraction Method for Nuclear STR Testing of Skeletal Remains from Mass
Graves,” Croatian Medical Journal. 48 (2007): 478-85.
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family relationships, even in the absence of any other information. Using this
approach, it became possible to apply an efficient uniform mechanism from
which to launch the overall process of identifying BIH’s missing persons.®

DNA-led processes of identifying missing persons are dependent on obtaining
family reference DNA profiles representing a substantial portion of the reported
missing persons. In BIH, this was accomplished through a multi-year public-
outreach effort, including the establishment of centers where family reference
samples were collected in the form of small drops of blood that were dried onto
specially prepared paper cards.

Between 2000 and 31 July 2014, ICMP systematically collected 71,816 such
reference samples for DNA analysis, representing 23,623 persons reported
missing. Samples were collected from family members in BIH, other European
countries, North America and Australia. AMD on the missing was collected at
the same time as reference samples. Details included the relationship between
the missing person and the family member providing a reference sample, and if
known the place, date and circumstance of disappearances.

With large databases of DNA profiles automated computer searches are
necessary to compare all DNA profiles against each other. When significant
levels of similarity are found between a reference family profile and a missing
person’s DNA profile, all family reference DNA profiles associated with that
missing person are assessed to confirm or refute a DNA match.

A single biological reference DNA profile is rarely sufficient for very high
certainty DNA matches with STRs. Generally, therefore, multiple first- and/

or second-degree relatives are needed to reach a high degree of certainty;

on average, three family reference profiles for each missing person. Optimal
reference sets would be two parents, a spouse and children, or multiple siblings
(see Figure 3 that indicates the utility of various family relatives in STR DNA
identification). In BIH, the minimum certainty required for issuing a standard
DNA Match Report has been 99.95%, although in most cases the degree of
certainty is far higher.

Once DNA matches above 99.95% certainty are made, formal DNA Match
Reports are issued to the competent domestic authorities that are responsible
for closing cases and issuing death certificates. Since 2008, all DNA Match
Reports have been transmitted to the MPI. In most cases, the receipt of a

DNA Match Report is the first significant evidence that associates a case of

81 ICMP SOP for DNA Matching and Report Generation Process, ICMP.SOP.DNA.75.4.doc,
November 2012.
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mortal remains to a particular family. It is, however, not the final step in the
identification process, which ultimately depends on a synthesis of the available
evidence.

Figure 3
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Utility of different family reference samples for a missing person’s DNA identification.

DNA Match Reports are evaluated in light of all the available additional
information in each case. Given the extremely strong evidence provided by DNA
matches, cross comparison with non-DNA data is primarily a matter of quality
control: the identity listed on the DNA Match Report is compared with the
characteristics of the mortal remains to determine if there are inconsistencies
that would call the identification into question.

In many areas, ICMP’s work in the Western Balkans has resulted in greater
refinement and sophistication of DNA. ICMP has developed and published
several increasingly efficient protocols for the extraction of DNA from highly
degraded samples, it has custom-developed an integrated forensic data
management system to process missing persons data including archaeological,
anthropological and DNA matching processes. In 2007, ICMP’s DNA Laboratory
System, its testing methods and protocols were internationally accredited to the
ISO 17025 standard.®?

DNA testing has a reputation for being expensive, as hard cost values can

82 Accreditation is awarded by the independent accreditation agency Deutsche
Akkreditierungsstelle (DAkkS), and conforms to additional quality requirements specific to forensic
DNA laboratories specified by the International Laboratory Accreditation Cooperation (ILAC).
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be applied to the testing which is in the order of several hundred EUR per
identification. However, these costs are often highlighted without considering
the less visible costs of other identification methods which can be dependent on
comparatively laborious case-by-case investigations, for example in determining
contact information for medical authorities, obtaining relevant records, etc. The
uniformity of process in DNA identification can be conducted very efficiently,
and is amenable to large-scale, high throughput processes. Moreover, in many
instances, DNA is the only reliable scientific method of identification (with an
absence of medical or fingerprint records) and the cost then must be weighed
against the societal cost of not identifying the missing, or of applying unreliable
techniques.

Nuclear STR analysis and comparison for purposes of identifying large numbers
of skeletal remains is a scientific achievement that was made possible through
significant funding by countries supporting the peace process in BIH. It has
since become the standard method also in other parts of the world and in other
contexts of persons going missing, such as natural and man-made disasters.

5.3. Protecting Genetic and Other Personal Data

Generally in the field of processing personal data, including genetic data,

the interests and welfare of the individual have priority over the rights and
interests of society.®® The collection, use and storage of human genetic data
must therefore be in conformity with the principles of informed consent,
confidentiality and anonymization of personal genetic information. Genetic
data should in particular not be disclosed or made accessible to third parties
(employers, insurance companies, educational institutions or family) except

in cases of a compelling public interest provided for under law. Participation

of family members in DNA-led processes is therefore voluntary and subject to
their consent. Informed consent means that families are informed in advance of
the uses that will be made of their data. Consent forms used in BIH have stated
that genetic and other personal information will be processed for identification
purposes only.

In particular, providing personal data, including genetic data, as evidence in
trials constitutes a different use. ICMP policies stipulate therefore that parties
to criminal trials, i.e. the prosecution or the defense, that wish to have access to
DNA evidence should specify individual missing persons cases, and individuals
concerned must provide their express, informed, and free consent to the use of
their data in court. To date, ICMP has collected 6,058 such consent declarations.

83 International Declaration on Human Genetic Data, UNESCO 32nd General Conference, 16
October 2003.
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DNA testing consent forms in use today in BIH permit family members to decide
at the time of providing personal information whether or not their data may be
used for purposes of criminal prosecutions.

Genetic testing carries risks, including those of accidental loss of data, theft,
manipulation or other forms of unauthorized processing, unwanted disclosure
on court orders, the possibility of disclosing discrepant familial relationships
to laboratory personnel, or illegal seizures of data. Such risks can discourage
participation in DNA-led processes and hence prevent individuals from
exercising their rights, including the right to know about the fate of missing
family members.

While informing family members of such risks is mandatory, it is also important
to provide information about protective measures. In BIH, such protective
measures have been pervasive and have underpinned the broad participation
in the DNA-led process. ICMP’s policies provide that personal data processing
must be adequate, relevant and is not excessive in relation to the purposes for
which it is performed. In addition, it may not be retained longer than necessary.
However, in missing persons processes generally, and in the context of war
crimes, crimes against humanity and genocide in particular, forensic evidence
needs to be kept for extended periods of time. Obtaining data subject consent
thus required implementing commensurate measures of protection. In BIH and
other countries of the region such protections have been provided, i.a. through
granting ICMP, its premises, data processing systems and communications,
privileges and immunities under domestic and international law.

5.4. Grave Site Reconnaissance and Recovery of Human Remains

ICMP has provided extensive assistance in the reconnaissance of grave sites,

and the recovery of human remains through monitoring field operations by

the Entity commissions, as well as through technical assistance. Monitoring
assistance was provided by ICMP monitors who had taken over the role of OHR'’s
exhumation officers in 2001. ICMP monitors attended all sites and recorded a
significant amount of site parameters in field databases. The monitors served

in this capacity until 2006, and then for another year in the capacity of MPI
implementation officers, a practice that ended as MPI developed its own
operational capacity.

Many ICMP forensic experts who have provided direct technical and operational
assistance had previously participated in the ICTY’s field and mortuary teams.

From 2001 to 2008, between five and fifteen anthropologists and archaeologists
worked with domestic teams to assist with the excavation process at 1,368 sites.
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Of these, 586 proved not to be illicit graves, while human remains were located
at the other 782 sites. Figure 4 below shows the geographic distribution of sites
from which human remains have been recovered since 1996.

Figure 4
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Field sites from which human remains have been recovered since 1996, based on ICMP records and
including all sites attended by ICMP, ICTY and PHR.

Particularly in the early years, BIH had limited capacity to work on challenging
forensic sites in accordance with accepted forensic best practice. ICMP has
disseminated guidelines and continues to promote standards of best practice,

including:

¢ Integrating intelligence on potential grave locations and planning effective

excavation operations;
¢ Locating illicit grave sites through the study of aerial imagery, patterns
of grave deposition, vegetation and other surface features, probing and
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trenching;

¢ Ensuring proper identification, surface exposure and demarcation of illicit
graves;

¢ Documenting operations following standard scene-of-crime procedures
using forensic photography, field archaeological observations and notes,
evidence numbering, body collection forms, and three-dimensional
mapping of grave features, recovered remains and other associated
evidence;

¢ Ensuring the systematic stratigraphic excavation of grave sites, permitting
an understanding of their original construction, sequence of activity, dating
of sites and the deposition of remains;

¢ Conducting osteological and physical anthropological evaluations on-site
to promote in an optimal way the understanding of cause and manner of
death, and the collection of properly associated sets of remains.

One of the greatest challenges to the proper conduct and documentation of
forensic recovery of human remains in BIH is the common occurrence of large,
complex graves or deposition sites, including secondary graves, where bodies
have been moved after originally being buried elsewhere, or deposition sites
such as caves or wells, which also result in body fragmentation and commingling.
The standard procedures promoted by ICMP enable effective investigation

of these sites. Another significant complication for grave reconnaissance and
excavation is the potential for mines and unexploded ordinance in the vicinity of
the site or in the site itself. Ordnance is recovered at grave sites frequently. Safe
operations in forensic recovery then require risk assessment and coordination
with demining authorities and proper determination and documentation that
the site is cleared of such hazards.

Currently, ICMP responds to MPI requests for technical assistance in forensic
archaeology and provides analytical, planning and site management support

as part of the multi-agency response to mass grave investigation (see Figure 5).
ICMP assistance is usually requested in the context of complex sites. Since 2009,
as a result of fewer large or complex grave sites being found, ICMP has provided
assistance in 12% of sites examined by MPI. Overall since 1996, reconnaissance
and examination work has continued at an annual rate of 200 sites on average,
with 57% of alleged grave sites yielding human remains.
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Figure 5
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Chart showing the sequence of cooperation and information flow in undertaking the grave location
process.

5.5. Family Outreach and DNA Reference Sample Collection

DNA-led identifications require obtaining DNA profiles from the remains of
missing persons and that family members of the missing provide DNA reference
samples. A fundamental component of the identification process is to be as
comprehensive as possible in effort to obtain reliable reference samples from
the families of all missing persons.

To collect DNA reference samples, ICMP has undertaken large-scale campaigns.
In BIH, ICMP’s Family Outreach Centers focused initially on refugees and
internally displaced persons inside the country. Reference sample collection
began in Tuzla Canton, at the time home to a large number of collective centers
accommodating internally displaced persons. Later, mobile teams covered

the Brcko District and parts of the eastern RS. Efforts in Sarajevo Canton, the
Krajina and Herzegovina Regions and Eastern Bosnia followed. ICMP’s offices in
Belgrade and Pristina supported collection efforts in Serbia, Kosovo, Montenegro
and Macedonia. FAs from across BIH committed themselves to informing their
members about the DNA-based method of identification and encouraged them
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to participate.

However, a large number of people from the region had resettled in the EU

and elsewhere, which made it necessary to broaden the campaign beyond the
Western Balkans. A series of collection efforts were undertaken across Europe.
In addition, ICMP engaged in collection efforts in North America.?* The largest
number of persons who had resettled from the Western Balkans resided in
Germany, Austria, the Netherlands, Sweden and Denmark. During one collection
campaign in the United States in 2005, residents of 16 US States participated. In
total 4,097 reference samples were collected outside the Western Balkans.

As a result, 91,484 reference samples were collected between June 2000 and
July 2014 for persons missing from the region of the Western Balkans. For BIH,
71,816 samples were collected, representing 23,623 missing persons. The figure
below indicates the rate of reference sample collection for BIH.
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Despite collection programs continuing, there has been a marked decrease in

84 Adiscussion of ICMP’s outreach efforts in Europe and the United States can be found in
Lara J. Nettelfield and Sarah E. Wagner, Srebrenica in the Aftermath of Genocide (Cambridge:
Cambridge University Press, 2014): 163-170.
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the rate of obtaining reference samples. This trend indicates that reference
sample collection today may not contribute significantly to resolving many
remaining missing persons cases in BIH.

5.6. The Problem of Misidentifications

Prior to the use of DNA for scientific identification, especially during the war

and in the early post-war years, unidentified bodies in BIH were returned to
families based primarily on visual recognition of personal effects, including
identification cards or papers, or of the bodies themselves. Visual recognition
might be coupled with other circumstantial information, AM and PM biological
profile comparisons, and sometimes comparisons of fingerprint and medical or
dental records in the rare instances where these were available. Such traditional
methods have a higher likelihood of being correct if applied soon after a person’s
death. However, even then they are error prone and are not consistent with best
practice in human identification, which generally calls for the application of at
least one so-called primary identifier, i.e. DNA, fingerprints or conclusive dental
comparison.®

In the absence of capacity for scientific identification, the authorities in many
cases did the best they could to return mortal remains to families, often under
pressure. While thousands of families did in fact receive the mortal remains of
their family members, established standards or operating procedures defining
acceptable criteria for identification did not exist and there was a lack of
mortuary facilities and pathologists. Moreover, no systematic records of these
early efforts in different parts of BIH exist. It is therefore not possible to know
the exact number of identifications by traditional methods or to review their
evidentiary basis. Estimates based on a review of records of the CEN,® and
information collected from current and past forensic agencies suggest that 8,192
missing persons from BIH were accounted for in that manner.

Primarily as a result of DNA testing it is now known that many misidentifications
were made as a result of traditional methods of identification. However, the

lack of clear records that would permit unbiased retrospective studies means
that the full extent of the misidentification problem remains unclear. Traditional
methods as applied to mortal remains recovered long after death, particularly in
the case of complex, commingled sites, have a significantly reduced probabalility

85 Internationally recognized primary identifyers are set forth, for instance, in the INTERPOL
Disaster Victim Identification Guide, available at
<http://www.interpol.int/INTERPOL-expertise/Forensics/DVI-Pages/DVI-guide>.

86 In light of cases registered in the CEN, MPI estimates that there were approximately 8,192
such cases. However, the CEN verification process is not complete and it is likely that some of
these cases may have been verified by DNA at a later date.
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of providing accurate results.

Misidentifications have a compound effect on efforts to account for all the
missing. When a body is misidentified, the family that has incorrectly received
the body in many instances will not have provided family DNA reference
samples. Therefore, the actual mortal remains of their family member, if located,
will remain unidentified; and the family whose missing relative’s remains were
released incorrectly to another family will not have resolution through a match
to reference DNA samples that they have provided. A higher proportion of
misidentifications, then, may have an impact at a regional level, giving rise to a
lower DNA matching rate for both family reference samples and DNA profiles
from mortal remains, and may thus contribute to an increased number of
unidentified mortal remains in mortuary facilities. Such scenarios vary by region
and a regional analytical approach is hence necessary to deal with this complex
problem.

5.7. Regional Analysis of Identifications and the Missing

In BIH, reported places of disappearance may be categorized into nine regional
clusters and two events. These clusters and events, as shown in Table 3,
correspond to well-documented areas of conflict, as ICTY investigations and
court proceedings have demonstrated. Demographic analyses that form the
basis of ICTY investigations note that these regional divisions “cover particularly
well the major episodes of the war: the 1992 initial conflict in the Autonomous
Region of Krajina and at the eastern border with Serbia, the 1993-1994 conflict
in Herceg-Bosna and in Mostar, the 1992-1995 siege of Sarajevo, and the pre-
1995 episodes in Podrinje and the 1995 fall of Srebrenica.”?

ICMP’s data, while supporting this analysis, demonstrates that the regions of
the Krajina, Lower Podrinje and Upper Podrinje show the highest proportion of
missing persons.® The following presents a detailed analysis of reported missing
persons by region in BIH.

87 Zwierzchowski and Tabeau, “The 1992-95 War in Bosnia and Herzegovina,” 5.
88 Numbers reported in this section other than those related to DNA samples, profiles, DNA
matching rates and reports are those reported by CEN.
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Table 3

Number Identified Percentage of Percentage

of by closed cases of closed

reported traditional by traditional Identified cases by Total Non-
Region/Event missing  means means by DNA DNA identified identified
Srebrenica, 7,833 51 0.74% 6,873 99.26% 6,924 909
Zepa 1995
Lower Podrinje 4,124 565 22.53% 1,943 77.47% 2,508 1,616
Posavina 1,484 338 36.11% 598 63.89% 936 548
Krajina 6,817 2,355 47.21% 2,633 52.79% 4,988 1,829
Upper 3,783 1,083 51.35% 1,026 48.65% 2,109 1,674
Podrinje
Ozren 1995 350 137 59.83% 92 40.17% 229 121
Northeast 556 231 64.17% 129 35.83% 360 196
Bosnia
Central Bosnia 2,325 1,030 66.32% 523 33.68% 1,553 772
Sarajevo 2,299 1,071 66.98% 528 33.02% 1,599 700
Herzegovina 1,705 857 70.71% 355 29.29% 1,212 493
Western 654 420 82.19% 91 17.81% 511 143
Bosnia
Unknown 222 54 98.18% 1 1.82% 55 167
Grand total 32,152 8,192 35.64% 14,792 64.36% 22,984 9,168

Missing persons by region.

5.7.1. The Situation in the Krajina Region

5.7.1.1. Background

The Krajina Region, which represents
more than 20 municipalities, has the
second largest number of reported
missing persons, 6,817, after the
Lower Podrinje Region including
Srebrenica. Large numbers of persons
went missing in May 1992 (895), June
1992 (920) and July 1992 (1,852).

The Municipality of Prijedor accounts
for the highest number of reported
missing (3,113), followed by Sanski
Most (757) and Kljuc (699). In the
Prijedor Municipality area alone, more

Figure 7

Map of the Krajina Region.

than 60 mass graves have been excavated so far.
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5.7.1.2. Early Recoveries and Traditional Identifications

The recovery of human remains in this region began in early 1997. During the
period from 1997 to 2000, a large number of remains were also found in caves,
such as Laniste 1 and 2 and Hrastova Glavica. The deposition of bodies in caves
often resulted in extensive commingling of skeletal remains, complicating the
identification process and requiring reassociations of body parts.

Many of the bodies recovered in this period were identified using traditional
methods: examination of clothing, personal effects and identification documents
and comparison with family descriptions. Additionally, the reassociation efforts
of disarticulated remains from many sites were limited to anthropological
analysis, in which the forensic anthropologist examines and compares the size,
shape and area of articulation to associate the bones. ICMP estimates that in the
Krajina Region 2,355 individuals were accounted for in this manner, including the
remains of 612 persons found in Prijedor, 520 in Klju¢ and 418 in Sanski Most.
Some of these traditional identifications and reassociations have been shown
through DNA analysis to be incorrect.

5.7.1.3. Later Recoveries and DNA Identifications

As of 31 July 2014, ICMP had collected 15,470 DNA reference samples from
relatives of the missing representing 4,388 missing persons from the Krajina
region. In parallel, DNA analysis was carried out on 6,982 bone samples, which
yielded DNA profiles for 2,939 individuals. The overall number of DNA based
identifications is 2,633.

In 2001, one of the larger mass graves in BIH was discovered in this region.
Jakarina Kosa, a secondary mass grave, contained a high number of
disarticulated and mostly incomplete bodies. The MNI (minimum number

of individuals) determined at the time of the excavation was 298, with the
number increasing after DNA analysis. The remains of 44 individuals were later
matched by DNA identification to the primary grave of Tomasica Mine, located
and partly excavated in 2004 and 2006. Excavations continued at this grave in
September 2013, when an additional 275 complete bodies and 125 body parts
were found. Following the excavation of the Tomasica grave (TOM 04 PRD),
ICMP analyzed 521 PM samples and obtained 462 DNA profiles. DNA matches
to relatives of the missing were found for all these profiles resulting in 274 new
DNA identifications. One hundred-six PM samples were DNA matched to human
remains from the Jakaraina Kosa site, confirming a link between the Tomasica
site and the Jakaraina Kosa secondary grave.

Table 4 displays the identification status of reported missing persons by
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municipality. In total, about 69% of the missing have been accounted for, with a
relatively even proportion across the municipalities.

Table 4

Total Number of Number of missing Number

number missing persons persons identified  of missing Missing persons
Municipality of of missing identified by by traditional persons accounted for
disappearance persons DNA means accounted for in%
Prijedor 3,113 1,713 612 2,325 74.69
Biha¢ 400 208 83 291 72.75
Sanski Most 757 210 418 628 82.96
Klju¢ 699 87 520 607 86.84
Unknown 215 76 49 125 58.14
Bosanska Krupa 224 59 114 173 77.23
Kotor Varos 411 55 102 157 38.20
Bosanski 230 54 134 188 81.74
Petrovac
Velika Kladusa 81 47 6 53 65.43
Mrkonji¢ Grad 251 34 189 223 88.84
Banja Luka 128 33 42 75 58.59
Novi Grad 131 24 47 71 54.20
Cazin 22 9 2 11 50.00
Knezevo 45 6 7 13 28.89
Sipovo 30 6 13 19 63.33
GradiSka 29 5 4 9 31.03
Kozarska Dubica 37 4 12 32.43
Kostajnica 5 1 1 20.00
Srbac 2 1 1 2 100.00
Buzim 1 1 1 100.00
Prnjavor 1 0 0.00
Celinac 4 4 4 100.00
Laktasi 1 0 0.00
Total 6,817 2,633 2,355 4,988 73.17
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5.7.1.4. Open Cases of Missing Persons

The Krajina Region currently has the highest number of persons who remain
missing (1,829), including Prijedor (788), Kotor Varos (254) and Sanski Most
(129). The Figure below displays the extent of family reference sample
collection, and indicates that for a great majority of the remaining missing (84%),
reference samples that would enable future DNA matching have been collected.
It is estimated that the remains of more than 1,500 missing persons have not yet
been located in the Krajina Region.

Resolution of additional identifications will require the investigation of cases of
previous misidentifications arrived at by traditional methods. See sections below
on the KIP Mortuary and the NNWG.

Figure 8
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Status of family reference blood sample collection by municipality.

67



5.7.2. The Situation in the Lower Podrinje Region

5.7.2.1. Background

The region of Lower Podrinje as a whole
has the highest concentration of missing
persons and the highest number of grave
sites, due to the large number of persons
reported missing in relation to the 1995
fall of the Srebrenica and Zepa UN Safe
Areas. This section focuses on persons
reported missing in the Lower Podrinje
Region other than those related to the fall
of the UN Safe Areas. A separate section
of the report will address persons missing

as a result of that event.

In the Lower Podrinje Region between

1992 and 1995, 4,124 persons have been
reported missing under circumstances unrelated to the fall of the Safe Areas, with
the majority coming from the municipalities of Zvornik, Vlasenica, Bratunac and the
Srebrenica Municipality. The highest numbers of missing persons are reported from
the municipalities of Zvornik (1,790) and Vlasenica (955). Many missing persons
(3,586) were last seen in 1992, particularly the months of May (1,086) and June

Figure 9

Map of the Lower Podrinje Region.

(1,231).
Table 5
Number of Number of missing Missing
Total number missing persons persons identified Number of persons
Municipality of of missing identified by by traditional missing persons accounted
disappearance persons DNA means accounted for forin %
Zvornik 1,790 972 227 1,199 66.98
Vlasenica 955 408 179 587 61.47
Bratunac 635 342 55 397 62.52
Srebrenica 457 116 61 177 38.73
Bijeljina 165 74 19 93 56.36
Han Pijesak 104 29 18 47 45.19
Sekovici 7 1 4 5 71.43
Ugljevik 6 1 1 2 33.33
Unknown 5 1 1 20.00
Total 4,124 1,943 565 2,508 60.81

Identification status of reported missing persons by municipality.
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The Table 5 presents the identification status of reported missing persons by
municipality. In total, about 61% of the missing have been accounted for, with a
relatively even proportion across the municipalities.

5.7.2.2. Early Recoveries and Traditional Identifications

Excavation operations at sites related to persons reported to have gone missing
during 1992 in the Lower Podrinje Region began in October 1998, later than

in other regions of BIH. As a result, fewer identifications employed traditional
methods. During this period, Ramin Grob, one of the largest mass grave

sites, was excavated and the remains of 274 individuals were exhumed from

this grave, which was located in a cemetery in the Glumina village, Zvornik
Municipality. Post-mortem (PM) examinations were carried out at the Tuzla
Clinical Center in December 1998. A total of 565 identifications in this region
were conducted using traditional methods. However, many of the identifications
established by traditional means were confirmed in 2002 by DNA matching.

5.7.2.3. Later Recoveries and DNA Identifications

Lower Podrinje was the first region in BIH where large-scale family DNA
reference collection took place. ICMP collected 12,660 reference samples

for DNA analysis representing 3,702 persons reported missing in this region.
Meanwhile, a total of 5,612 samples collected from the remains of the
missing yielded 2,092 unique DNA profiles. The overall number of DNA based
identifications is 1,943.

In 2003, the remains of more than 500 individuals were found in a large,
secondary grave, the Crni Vrh grave that contained more than 800 commingled
bodies and disarticulated body parts that had been deposited there from
multiple primary graves within the region. Forensic examinations were later
conducted at the Tuzla Clinical Center. Following DNA testing of 1,696 post
mortem samples, 532 missing persons, who had last been seen in 1992, were
identified.

5.7.2.4. Open Cases of Missing Persons

The fate of 1,616 individuals reported missing from this region is still unknown,
although reference samples for DNA testing have been obtained from relatives
for 1,556 of these cases. Efforts to collect additional DNA reference samples
from family members continue. However, it is not expected that additional
reference samples will resolve many of these cases.
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The Figure below shows the extent of family reference blood sample collection
by municipality.

Figure 10
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Status of family reference blood sample collection by municipality.

5.7.3. The Situation in the Upper Podrinje Region

5.7.3.1. Background Figure 11

The Upper Podrinje Region contains
the municipalities of Cajnice, Foca,
Gorazde, Kalinovnik, Rogatica, Rudo
and Visegrad. A total of 3,783 persons
went missing in this region, 3,615 of
whom were last seen in 1992, mostly
in May (936) and June (1,279). The
highest number of mortal remains
was found in Foca and Visegrad. In
the Region of Upper Podrinje 1,083
individuals were initially accounted
for by traditional methods and 1,026
individuals were identified by DNA
analysis. A total of 1,674 missing
persons are still unaccounted for.

Map of the Upper Podrinje Region.

The Table below presents the identification status of reported missing persons
by municipality. In total, about 55% of the missing have been accounted for, with
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a relatively even proportion across the municipalities.

5.7.3.2. Early Recoveries and Traditional Identifications

Table 6

Number of Number of Missing
Municipality Total number  missing persons missing persons Number of persons
of of missing identified by identified by missing persons accounted for
disappearance persons DNA traditional means accounted for in%
Visegrad 1,028 380 133 513 49.90
Foca 1,566 370 590 960 61.30
Rogatica 577 134 178 312 54.07
Cajnice 140 72 20 92 65.71
Gorazde 312 39 116 155 49.68
Rudo 126 31 12 43 34.13
Kalinovik 34 34 34 100.00
Total 3,783 1,026 1,083 2,109 55.75

Identification status of reported missing persons by municipality.

Recovery operations in the Upper Podrinje Region commenced in 1996.
Missing persons in that region were located in a wide variety of site types with
relatively few human remains at each, including caves and burnt-out buildings,
single graves and small mass graves. Compared to other regions traditional
identifications were carried out in relatively large numbers (1,083) according
to CEN, while a large number of remains could not be identified by traditional
methods. These cases were either stored in the Visoko and GoraZzde mortuaries
or reburied in a local cemetery and labeled “NN” (No Name). Many of these
NN cases may be attributable to the fragmentary or charred status of remains
that had been located in burnt-out houses and ruins, and which could not be
identified.

5.7.3.3. Later Recoveries and DNA Identifications

Since June 2000, ICMP has implemented a large-scale family reference sample
collection effort relating to the Upper Podrinje Region resulting in 8,075
samples representing 2,709 missing persons. These reference samples have
been compared to the 1,273 individual DNA profiles that ICMP obtained from
3,599 bone and tooth samples. 1,026 persons were positively identified by DNA
analysis. The remaining unmatched unique DNA profiles may relate to skeletal
elements of persons previously identified through traditional methods, or dating
from earlier events, such as the two World Wars.
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One of the largest operations in this region was conducted in 2010 along the
Drina River between the town of Visegrad and the hydro-electric dam in Bajina
Basta. During maintenance operations on the Bajina Basta dam on the border with
Serbia, water levels along the river were significantly reduced for more than two
months, exposing more than 50 kilometers of riverbank and allowing the recovery
of the remains of a large number of persons reported to have been thrown into
the river between 1992 and 1995. Following manual digging and surface survey
by multiple agencies, hundreds of bodies and body parts were discovered in the
municipal territory of Visegrad, Rogatica and Srebrenica, as well as Bajina Basta in
Serbia. Most of the body parts were commingled and disarticulated. The remains
were transported to several mortuaries for examination and DNA sampling. The
majority of bone and tooth samples (1,550) originated from Upper Podrinje
Region. A significant percentage of these samples yielded DNA profiles (1,012 or
66%) and permitted DNA identifications of 161 missing persons.

5.7.3.4. Open Cases of Missing Persons

The municipalities of Visegrad and Foca have the highest number of unresolved
cases. Family reference samples and DNA profiles have been obtained for 1,581
of the 1,674 missing individuals. This reference collection represents more than
94% of persons reported missing from this region. However, it is believed that a
significant number of unidentified remains may not relate to the conflicts of the
1990s and that some previous identifications by traditional methods may have
been incorrect.

The Figure below displays the status of family reference sample collection by
municipality.

Figure 12
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Status of family reference blood sample collection by municipality.
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5.7.4. The Situation in the Herzegovina Region

5.7.4.1. Background

Figure 13

The Region of Herzegovina is represented
by 15 municipalities, where 1,705
individuals were reported missing and last
seen between 1992 and 1995. Mostar has

the highest number of missing persons
(730), followed by Nevesinje (306) and
Konjic (227). A total of 1,212 individuals

have been accounted for from this region,
857 by traditional methods and 355 by DNA

matching.

The Table below displays the identification

status of missing persons by municipality.
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Map of the Herzegovina Region.

Table 7
Number of Number of Missing

Municipality Total number  missing persons missing persons Number of persons

of of missing identified by identified by missing persons accounted for
disappearance persons DNA traditional means accounted for in%

Mostar 730 185 347 532 72.88
Nevesinje 306 61 130 191 62.42
Trebinje 45 23 11 34 75.56
Konjic 227 24 167 191 84.14
Stolac 83 19 24 43 51.81
Capljina 86 17 47 64 74.42
Gacko 144 8 110 118 81.94
Bileda 15 6 6 12 80.00
Tomislavgrad 19 4 12 63.16
Jablanica 28 4 4 8 28.57
Neum 2 2 2 100.00
Posusje 2 2 2 100.00
Siroki Brijeg 2 1 1 50.00
Unknown 3 1 1 33.33
Ljubuski 2 1 1 50.00
Grude 11 0 0.00
Total 1,705 355 857 1,212 71.09

Identification status of reported missing persons by municipality.

73



5.7.4.2. Early Recoveries and Traditional Identifications

Efforts to locate the missing in this region began in December 1996. From 1996
to 1999, a significant number of remains were located at 80 field sites and
identified by traditional methods. These sites included smaller mass graves and
deep cave sites in more remote areas. Caves in this region often also contained
remains dating to the two World Wars.

One of the larger sites was a mass grave excavated near Tasov¢ic¢i, Capljina
in 1998, which contained the remains of at least 32 individuals. The grave
appeared to have been partially disturbed. Following mortuary examination,
the remains were determined to be those of men, women and children that
evidenced a large number of gunshot trauma and had been wearing civilian
clothing.

A large number of missing persons were accounted for by traditional methods
in Mostar (347) and Nevesinje (130). In Konjic 167 of 227 missing persons were
identified by such methods, and a total of 857 people in the region. Unidentified
remains (NN) were stored in mortuaries in the towns of Mostar (Sutina) and
Nevesinje.

5.7.4.3. Later Recoveries and DNA Identifications

ICMP collected 2,554 family reference samples for DNA testing representing
809 missing persons. Also, 1,241 bone and tooth samples were DNA tested,
yielding DNA profiles for 514 missing persons. The overall number of DNA
based identifications is 355. Several of those newly identified missing persons
were located in a grave near Goranci, Mostar in 2007. This primary mas