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Nathan Dershowitz*

THE DOCTRINE OF JOINT CRIMINAL ENTERPRISE
IN THE JURISPRUDENCE OF THE INTERNATIONAL
CRIMINAL TRIBUNAL FOR THE FORMER YUGOSLAVIA!

The concept of a group of people getting together to commit a crime seems simple,
but joint criminal enterprise, or JCE as created and used by the ICTY courts, presents
serious problems.

For an international tribunal to have credence, not be subject to a charge of
merely representing victors’ justice or of being biased, legitimately charged vio-
lations of international humanitarian law must have been generally accepted
before the alleged conduct took place.

The application of the principle nullum crimen sine lege [a person should
not be held criminal responsible unless the conduct in question was criminal at
the time of the action] requires that the international tribunal should apply rules
of international humanitarian law which are, beyond any doubt, part of cus-
tomary international law. There are many doubts, however, that the JCE concept
is part of customary international law. There is grave, grave doubt about this.
And, as I will note later, the academic community has been severally divided
over this issue.

Article 7(1) states: [a] person who planned, instigated, ordered, commit-
ted, or otherwise aided and abetted in the planning, preparation or execution of a
crime referred to in [Articles] 2 to 5 of the present Statute, shall be individually
responsible for the crime.2

There is no criminal liability listed in the statute for JCE; plainly the
Tribunal is not a legislative body empowered to create crimes. It can only apply

* Criminal attorney from the United States, member of Momcilo Krajisnik’s appellate de-
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1 This paper is based upon a speech made on April 22, 2009 before The Academy of Science,
Institute for the Study of the Balcan Conflict and the Srebrenica Historical Project in Moscow,
Russian Federation.

2 Statute of the International Criminal Tribunal for the Prosecution of Persons Responsible
for Serious Violations of the International Humanitarian Law Committed in the Territory of the
former Yugoslavia since 1991, 32 ILM 1159 (1993), as amended by Security Council Resolution
1660 of 28 February 2006 (ICTY Statute), Article 7(1)
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the facts to a crime first defined by the U.N. Security Council. The power of the
Security Council to legislate is challenged by many scholars.

This Statute stands in contrast to the Rome Statute of the International
Criminal Courts, which expressly states that individual criminal liability exists if
a person intentionally contributes to the commission [of] a crime by a group
of persons acting with a common purpose in limited and specified circum-
stances.3

The ICTY Court has been very careful to say that joint criminal enterprise
is not the creation of a new crime. It is simply the articulation of a principle of
criminal liability under the word committed which is in the statute.4

But functionally, it is obviously a new crime. It is like conspiracy. It is like
the American concept of RICO. It is like what appears in the Rome Statute. Yet
all of those are statutorily authorized crimes or statutorily authorized bases for
criminal liability. Here what looks like a crime, sounds like a crime, and has all
the criteria of criminality, was in effect created by a Court, in the absence of any
statutory basis.

None of the five distinct modes of involvement established in Article 7(1)
which can expose individuals to criminal liability is JCE. Rather, JCE in practice
operates much like a conglomeration, coupled with an expansion, of the five
defined modes, allowing prosecutors and judges to aggregate the cumulative
evidence against an accused to find him guilty of some generalized crime, with-
out proof that the accused did plan, instigate, order, commit or otherwise aid and
abet any specific criminal.

Frequently the actual formulation used to describe JCE varies, because it
has been developed by judges in the decisions they have rendered. There are
three forms of JCE.5 1 will highlight herein only the first form, which was
described as follows, in the Krajisnik Trial Judgement:

all co-defendants, acting pursuant to a common design, possess the

same criminal intention; for instance, the formulation of a plan among

the co-perpetrators to kill, where, in effecting this common design (and

even if each co-perpetrator carries out a different role within it), they
. all possess the intent to kill.

The decision goes on to say the objective and subjective prerequisites
for imputing criminal responsibility to a participant who did not, or
cannot be proven to have effected the killing are as follows:

(1) the accused must voluntarily participate in one aspect of the com-
mon design (for instance, by inflicting non-fatal violence upon the
victim, or by providing material assistance to or facilitating the activ-
ities of his co-perpetrators); and

3 Rome Statute, Article 25 (3)(d)
4 Tadi¢ Appeals Judgement, Case No. IT-94-1-A
5 Krajisnik, Trial Judgement, Case No. IT-00-39-T, para. 879
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(i1) the accused, even if not personally effecting the killing, must nev-
ertheless intend this result.6

In KrajisSnik, the Court went on to summarize the first [and third] form as
follows:

(i) Plurality of persons. A joint criminal enterprise exists when a
plurality of persons participate in the realization of a common criminal
objective.

The persons participating in the criminal enterprise need not be
organized in a military, political, or administrative structure.

(ii) A common objective which amounts to or involves the commission
of a crime provided for in the Statute. The first form of the JCE exists
where the common objective amounts to, or involves the commission
of a crime provided for in the Statute. The mens rea required for the
first form is that the JCE participants, including the accused, had a
common state of mind, namely the state of mind that the statutory
crime(s) forming part of the objective should be carried out.

The Court then said, a JCE may exist even if none or only some of the
principal perpetrators are part of it, because, for example, they are not
aware of the JCE or its objective and are procured by members of the
JCE to commit crimes which further that objective.

(iii) Participation of the accused in the objective’s implementation. This
is achieved by the accused’s commission of a crime forming part of the
common objective (and provided for in the Statute). Alternatively, [And
this is the nub of the problem it goes on to say] instead of com-
mitting the intended crime as a principal perpetrator, the accused’s
conduct may satisfy this element if it involved procuring or giving
assistance to the execution of a crime forming part of the common
objective.

A contribution of the accused to the JCE need not have been, as a
matter of law, either substantial or necessary to the achievement of the
JCE’s objective.”

6 Krajisnik, Trial Judgement, paras..880-81. The second form of JCE, which is described as
a special case of the fist form, found to have served cases where the offences charged were alleged
to have been committed by members of military or administrative units, such as those running
concentration camps and comparable “systems.”

The third form of JCE is characterized by a common criminal design to pursue a course of
conduct where one or more of the co-perpetrators commit an act which, while outside the common
design, is a natural and foreseeable consequence of the implementation of that design.

7 Krajisnik, Trial Judgment, para. 883 (iii)
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The recent Krajisnik case to shows how amorphous the concept has be-
come. There is no question for example that Mr. Krajisnik was a strong, vocal
advocate for protecting Serbian interests, and that he sought to avoid Serbs being
a powerless minority within a separate country of Bosnia-Herzegovina. There is
further no doubt that he was a principal negotiator seeking to establish that
position. What is seriously in doubt, what is not only unclear but was internally
inconsistent within the decisions in KrajiSnik, is any indication that Mr.
Krajisnik shared a common objective to carry out violations of the statute, the
permanent removal by force of Croats and Muslims, and that he participated
during the indictment period in any criminal acts to effectuate the common
criminal goal. What constituted the actus reus of Mr. Krajisnik? The Opinions,
the indictment and the Prosecution all concur — that he did not personally
commit war crimes. He did not engage in looting or burglary or rape or murder.
He was not charged with waging a war. Mr. KrajisSnik was convicted for acts
which are accurately characterized as political speech and political activity. Here
defendant's actus reus was based on human rights protected conduct. Had a State
tried to prevent Mr. KrajiSnik from making the speeches that formed the basis
for the criminal liability here, that state itself would have been violating norms
of customary international law.

There are inherent problems with allowing “participation in a JCE” to have
been established solely because a person performs an act which, in some way,
whether intentionally or not, furthers the JCE. But the problems, I submit, are
exacerbated if the sole act is political speech. Numerous examples from the daily
newspapers show the point, whether it involved North Korea, Afghanistan, Pak-
istan, Gaza, etc. There are often agreements between doves and hawks as to the
goal, but serious disagreements as to means of achieving that goal. Look his-
torically, for example, at the actions of Mahatma Gandhi and Martin Luther
King, Jr.: both advocated the use of peaceful means to effectuate a common goal
that they shared with others. But, it could be argued that the speeches of Gandhi
and King — which sought change by peaceful means — actually advanced the
objectives of those who used violence to effectuate the common goal.

The Appeals Tribunal in Krajisnik, sadly, concluded that political speech
can and should be treated as an act no different than other acts. It chose not to
accord a greater protection to political speech. The ICTY Tribunal thus con-
cluded that a person who performs an act which advances the JCE shared goal
(even if legitimate) is guilty of participating in a JCE. This conclusion is a
radical departure from what in the past was viewed as participating in war
crimes. The view that a person must abandon a legitimate goal because ad-
vancing his goal would aid those with whom he disagrees, has extraordinary
implications for international law. Whether such principles constitute previously
established law or customs of law is seriously debatable.

The Appeals Judgment in Kraji$nik states:

“JCE counsel further asserts that Krajinik’s speeches cannot, as a mat-
ter of law, constitute a contribution to a JCE, because they were
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protected under his right to freedom of speech. The Appeals Chamber
disagrees. What matters in terms of law is that the accused lends a
significant contribution to the commission of the crimes involved in
the JCE. Beyond that, the law does not foresee specific types of
conduct which per se could not be considered a contribution to the
common purpose. Within these legal confines, the question of whether
the accused contributed to a JCE is a question of fact to be determined
on a case-by-case basis.”

The argument that was advanced on Kraji$nik’s behalf was that political
speech is in a different category from other acts, and must be given greater
protection. A political speech can incite but whether such a speech can be
viewed as contributing to a JCE which advocates committing war crimes as a
means of effectuating such a legitimate goal, cannot be so blithely dismissed.

Thus a person who made an effort to create a separate Serbian-Bosnian
Republic — peacefully — could be declared a war criminal. This result is in
direct conflict with the report of the Secretary-General accompanying the
statute, and the language and objective of the statute itself.

Let me explain how this happened.

History

As noted, there is no statutory description of individual criminal liability
through JCE or membership in a JCE in the ICTY statutes.

JCE liability is without any textual basis. It is but a theory created and
developed by ICTY judges, at the urging of ICTY prosecutors, to expand the
scope of criminal liability under the Statute. This was improper, since the forms
of liability set forth in Article 7(1) are specific and exhaustive. The Statute
drafters did not contemplate that ICTY judges would develop and add new
theories of liability; in the Secretary-General’s Report which accompanied the
draft statute, ICTY judges were expressly invited to decide on various personal
defenses which may relieve a person of individual criminal responsibility draw-
ing upon general principles of law recognized by all nations.8 There was no such
invitation to develop new modes of liability.%

Moreover, the Statute drafters expressly considered the problem of lia-
bility for heads of State and other actors who might be removed from an actual
crime, and in Articles 7(2) and 7(3), the drafters explicitly addressed the issue,
without creating any JCE or common plan liability.

The Report of the Secretary-General accompanying the original draft of
the Statute expressly stated:

8 UN DOC S/25704, para. 58

9 Steven Powles, Joint Criminal Enterprise: Criminal Liability by Prosecutorial Ingenuity and
Judicial Creativity, P2, Criminal Justice, 606-613 (2004)
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Virtually all of the written comments received by the Secretary-Gen-
eral have suggested that the statute of the International Tribunal should
contain provisions with regard to the individual criminal responsibility
of heads of State, government officials and persons acting in an of-
ficial capacity. These suggestions draw upon the precedents following
the Second World War. The State should, therefore, contain provisions
which specify that a plea of head of State immunity or that an act was
committed in the official capacity of the accused will not constitute a
defence, nor will it mitigate punishment.

A person in a position of superior authority should, therefore, be held
individually responsible for giving the unlawful order to commit a
crime under the present statute. And, he should also be held respon-
sible for failure to prevent a crime or to deter the unlawful behavior of
his subordinates. This imputed responsibility or criminal negligence is
engaged if the person in superior authority knew or had reason to know
that his subordinates were about to commit or had committed crimes
and yet failed to take the necessary and reasonable steps to prevent or
repress the commission of such crimes or to punish those who had
committed them.10

These stated principles, incorporated as Articles 7(2) and 7(3), indicate
that the Statute’s drafters carefully considered the specific issue of liability for
government officials, and that their solution was twofold: they eliminated any
notion of official immunity, and provided that superiors would be liable for
actions of their subordinates in certain limited circumstances. Article 7(3)
establishes the culpability of a superior for the actions of a subordinate. By using
JCE, the Tribunal in effect circumvents the statutory articulation of subordinate-
-superior liability and creates a different category, JCE, to secure culpability based
upon comparable principles when the statutory definition is found inapplicable.

JCE liability thus illegitimately extends the scope of criminal liability for
high-level government officials far beyond that contemplated by the Statute’s
drafters. The Tadi¢ Appeals Chamber, which first described a theory of JCE
liability, insisted that JCE was based upon customary international law, de-
scribed by the World War II tribunals. It claimed to have examined several
relevant precedents, from which it elucidated the theory of JCE, including its
three separate forms each with distinct actus reus and mens rea. However, a
review of that precedent by leading academic scholars reveals that the Tadié
Chamber took wide latitude in its interpretation, repeatedly and unsoundly infer-
ring the bases for liability from isolated statements by the prosecutors, when a
clear judicial statement was unavailable.!!

10 UN DOC S/25704, paras. 55-56

11 Jenny S. Martinez and Allison Martson Danner, Guilty Associations: Joint Criminal Enter-
prise, Command Responsibility and the Development of International Criminal Law, 93 Cal.2 L.
Rev. 75 (2005).
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Ultimately, these scholars conclude that, while ICTYs interpretation of
JCE does not accurately reflect the World War II cases, it does share many of the
features of the criminal-organization and conspiracy-based prosecutions under-
taken post-World War II. This is significant, since the ICTY Statute expressly
rejects both those forms of liability. The Secretary-General’s Report explicitly
rejects the idea of holding individuals criminally liable merely through mem-
bership in organizations as was done following World War II explaining that
“[t]he criminal acts set out in this statute are carried out by natural persons; such
persons would be subject to the jurisdiction of the International Tribunal irre-
spective of membership in groups.”!2 And liability for conspiracy is provided
for in the Statute only as to the crime of genocide.

If one looks at Tadi¢ and its precursor — the case of Furundzija,!13 which
Judges Cassese and Mumba relied on, wherein the JCE concept was first intro-
duced — the concept was very, very limited. In the preliminary case, the one that
was decided in 1998, the first case to discuss a common enterprise or common
objective, there was one individual seeking to secure information through inter-
rogation of a prisoner while at the same time another individual with him actually
committed physical violence and rape.

The decision held that the person who was seeking the information and the
person who was actually committed the crime were co-perpetrators. There was
an acquittal, by the way, on the rape charge in that case.

The concept of two people carrying out the acts together is so far removed
from the concept as it is presently applied that one could not recognize the new
concept in those earlier cases. The same thing is true in 7adi¢. The Court first
made the preliminary determination that Tadi¢ was a part of the group of people
that actually committed the atrocities, but they could not point to him specif-
ically as a person who shot someone. It does not take a grave extension of actual
participation to find that, when five people go into a town and people are killed
in that town by that group, that all five people are responsible. That again is so
far removed from the way it is being used now.

The core problem with Tadi¢ is that there was a desire to look for theories
in order to justify what was stated in that decision as being the legitimate ob-
jective, and that is a recognition that under international law all participants in
serious violations of international law could and should be found responsible for
the acts that they committed. The Tribunal went so far as to suggest that it not
only had the right but it had an obligation to find a theory to justify that. But it is
inappropriate for the Tribunal to be the entity that establishes policy. It appears
to be blind to reality not to recognize that when dealing with levels of cul-
pability, it is policy decision-making. A line has to be drawn on the continuum
as to who we hold culpable. This determination normally occurs by a statutory
grant of power.

12 UN DOC S/25704, para. 51.
13 Furunzija Trial Judgment, Case No. IT-95-17 (10 December 1998).
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Result

The result is that, as applied, JCE conflates three different groups together.
The first is the political group that uses arguments and speeches, and peaceful
means, for example to create some autonomous authority for Serbians within
Bosnia-Herzegovina. Mr. KrajisSnik was responsible as a negotiator, and
spokesperson, for seeking to accomplish this goal. But, he sought to do so
through peaceful means. A second group, sharing the objective of creating an
autonomous Serbian entity of Bosnia-Serbia, believed that the objective could
only be accomplished by war. A third group believed that only by killing or
deporting and ethnically cleansing an area dominated by Bosnian-Serbs could
autonomy be achieved. Thus the political goal of accomplishing autonomy by
peaceful means, the goal of autonomy by means of war and the goal of
autonomy by ethnic cleansing shared a common goal but there were major
disagreements as to the means. Technically the only concern of the ICTY
Tribunal should relate to those who wanted to accomplish the goal of autonomy
by war crimes, which by definition are violations of laws or customs of war. The
war crimes must be crimes which are specifically listed in the statute. Thus there
is but one goal with three separate beliefs as to the means. JCE as interpreted by
the Tribunal merges the three and allows for a conviction on the basis of
completely legitimate political statements. For a tribunal to adjudicate who is
responsible for violations of international humanitarian law it must make the
distinction between the three groups as clearly as possible. I recognize that it is
an extraordinarily difficult task, but it is an essential task. It is imperative to
distinguish between those who articulate politically acceptable views, even
politically unacceptable views, and then those who engage in war and then those
who engage in war crimes.

The problem which started with the Tadi¢ decision has now reached a
point where the elements of JCE are so elastic and unclear that they virtually
have no meaning. Equally dangerous, and what is the heart and soul of the
Kraji$nik case, is that the concepts now criminalize those who are engaging in
legitimate protected behavior that should be encouraged, not discouraged.

In this complex world with multi-layered historic and ethnic and religious
clashes, it is essential that the core principles of international culpability are
capable of being articulated before a person is charged, and not after. The
problem with the application of JCE in Krajisnik’s case was that not only were
these principles not previously articulated, but after reviewing the decisions and
the positions of the Prosecutor, there remains a lack of clarity on all basic
elements of JCE..

The Court in Krajisnik never discusses the qualitative nature of the con-
tribution that must be made before someone is deemed a participant in a JCE:
Can the contribution be entirely political speeches? Can the contribution be
entirely political negotiations? Can the contribution consist entirely of protected
conduct under international law? The Kraji$nik court nowhere discusses or con-
siders the implications of that decision, the implications of allowing protected
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political speech and political activity to become the actus reus for a crime of
human rights violations or a war crime. For example, if one thinks about the
implications of this decision, would it include lawyers? What about financial
contributors, or religious supporters? What about activists who provide political
support and political organizing skills? The idea that without clear criteria this
kind of activity could become the basis for crimes against humanity can have a
tremendous deterrent effect on legitimate political speech and political activity.
And what is gravely lacking in the opinions of the ICTY Tribunals, is any
recognition, even acknowledgment, that it was moving into territory that is un-
known and extremely dangerous. Moving from situations where people are
engaged in acts of the kind that were committed during the Holocaust or in
Darfur, or by the Japanese during World War II, to Krajisnik’s situation of
engaging in political speech, is a sea-change. The application of JCE to
situations involving terrorist groups shows part of the problem. Terrorist groups
are often supported by broad networks of supporters. Do you indict a professor
from the University who has makes speeches supporting terrorism when some of
the speeches have been used in fund-raising activities on behalf of terrorism? Do
you include within the range of joint criminal enterprise rabbis or ministers or
preachers or imams who might share the goals, and talk from a religious per-
spective about the goals, but not about the means toward that goal?

The KrajiSnik case presented the ICTY Tribunal with a remarkable op-
portunity to do what many have sought, namely to establish very clear lines.
Instead, not only did it muddy the waters, but also it expanded the available use
of JCE into an illegitimate area where it has no right to be.

Nathan Dershowitz

THE DOCTRINE OF JOINT CRIMINAL ENTERPRISE
IN THE JURISPRUDENCE OF ICTY

The longstanding principle of nullum crimen sine lege — holding that a person
should not be held criminally responsible for conduct that was not criminal at the time of
the action — requires that ICTY should only apply rules of international humanitarian
law which are, beyond any doubt, part of customary international law. There are grave
doubts, as reflected by the substantial divide in the academic community over this issue,
that the Joint Criminal Enterprise (“JCE”) concept is part of customary international law.

ICTY Article 7(1) lists five distinct modes of criminal liability. It does not au-
thorize JCE as a basis for criminal liability. The Tribunal is not a legislative body,
empowered to create crimes; rather, it is bound by those crimes already defined by the
U.N. Security Council.

The Tribunal has been careful to say that JCE is not the creation of a new crime, but
simply the articulation of a principle of criminal liability under the word “committed” in
the statute. Functionally, however, it is plainly a new crime, similar to conspiracy, the
American concept of RICO and the Rome Statute — each statutorily authorized crimes or
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bases for criminal liability. The ICTY application of JCE, however, is criminal liability
in the absence of any statutory basis.

In practice, JCE operates much like a conglomeration of the five individual modes
of liability listed in the Statute, which ICTY prosecutors and judges then read expan-
sively to permit an aggregation of the cumulative evidence against an accused to find him
guilty of some generalized crime, without the statutorily required proof that the accused
planned, instigated, ordered, committed or otherwise aided and abetted any specific crime.
The formulation of the JCE concept has thus been developed by ICTY judges in the
decisions they have rendered, rather than by statute.

The Tadi¢ Appeals Chamber, which first described a theory of JCE liability, in-
sisted that JCE was based upon customary international law, described by the World War
IT tribunals. It claimed to have examined several relevant precedents, from which it
elucidated the theory of JCE, including its three separate forms each with distinct actus
reus and mens rea. However, a review of that precedent by leading academic scholars
reveals that the Tadi¢ Chamber took wide latitude in its interpretation, repeatedly and
unsoundly inferring the bases for liability from isolated statements by the prosecutors,
when a clear judicial statement was unavailable.

Since then, JCE has evolved into three primary forms, one of which was described
in the Krajisnik Trial Judgment as existing where:

all co-defendants, acting pursuant to a common design, possess the same crim-
inal intention; for instance, the formulation of a plan among the co-perpetra-
tors to kill, where, in effecting this common design (and even if each co-perpe-
trator carries out a different role within it), they ... all possess the intent to
kill.

The decision goes on to say the objective and subjective prerequisites for imputing
criminal responsibility to a participant who did not, or cannot be proven to have, effected
the killing are as follows:

(i) the accused must voluntarily participate in one aspect of the common de-
sign (for instance, by inflicting non-fatal violence upon the victim, or by
providing material assistance to or facilitating the activities of his co-perpe-
trators); and

(ii) the accused, even if not personally effecting the killing, must nevertheless
intend this result.

Krajisnik shows how amorphous the JCE concept has become. Mr. Krajisnik was a
strong, vocal advocate for protecting Serbian interests and sought to avoid Serbia be-
coming a powerless minority within a separate country of Bosnia-Herzegovina — indeed,
he was a principal negotiator seeking to establish that position. Mr. Krajisnik did not
personally commit any war crimes; instead, he was ultimately convicted for acts which
are accurately characterized as political speech and political activity — that is, an actus
reus based completely on human rights-protected conduct.

By failing to recognize the protected nature of political speech, the ICTY Tribunal
thus concluded that Mr. KrajiSnik’s performance of an act which advanced the share JCE
goal (even if legitimate) rendered him guilty of participating in a JCE; a radical departure
from what in the past was viewed as participating in war crimes. The implications for
international law are extraordinary, given that JCE liability illegitimately extends the
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scope of criminal liability for high-level government officials far beyond that contem-
plated by the Statute’s drafters. At a minimum, whether such principles constitute pre-
viously established law or customs of law is seriously debatable.

This new effort by ICTY to apply JCE to find individual criminal liability where
the Statue does not provide any drastically undermines the credibility of ICTY as a valid
tribunal, leaving it open to charges of merely representing victors’ justice and of bias.

Haran JlepmoBuig

COBMECTHOE YI'OJIOBHOE AEAHUE

Jpesunii npunnun nullum crimen sine lege (nem npecmynaenus Oes 3axkona —
npum.nepeg) — B COOTBECTBHU C KOTOPHIM YEJIOBEK HE MOXKET OTBEYaTh Iepeia CyJOM 3a
Jiesna, KOTOpble He SBJISJIUCH IPOTHBO3aKOHHBIMU BO BPEeMsI UX COBepLICHHUsI — TpeOyeT oT
MTBIO npumeHeHHs TOJBKO T€X IMOJIOKEHUH MEKIYyHapOJHOI0 I'yMaHUTapHOIO IpaBa,
KOTOpBIC BHE BCSAKOIO COMHEHMS SIBIISIFOTCSI 4aCThIO OOBIYHOI'O MEXAYHApOIHOI'O IpaBa.
Cpenu y4eHbIX, U3Y4arolluX JaHHYIO TeMy, o0pa3oBajics IIyOOKHH pa3pbiB 110 BONPOCY
IPEACTABISET JIU ,,coBMeCcTHOE yronaosHoe aesuue’ umu CY ]I (Joint Criminal Enterprise)
COCTaBHYIO 4acTh OOIIENPUHATOrO MEKAYHApOJHOIO IMpaBa WM HET.

Cratpst 7 (1) Yeraa MTBIO nepeuncisieT msath BUIOB YrOJIOBHOW OTBECTBEHHOCTH.
B nem CVY]l He npuBOJMUTCA B KauyecTBE OCHOBBI JJIi YTOJIOBHOW OTBECTBEHHOCTH. Tpu-
OyHaJ He sBISeTCA 3aKOHOJATEIbHBIM OPraHOM M, KaK pe3yJbTaT, He UMEET IOJHOMOYHS,
HEOOXOIMMBIC ATl ONpENeNeHHs yrojoBHBIX Hen. OH AeHCTBYeT TONBKO B paMKax TeX
onpejeneHuil npecryrieHus, koropsle npeanucan Coser 6e3onacHocty OOH.

TpuOyHan Bcerga THIATENBHO MOAYEpKUBaeT, 4To BBeaeHUe CY ]l B ero mpakTuky
HE 03HayaeT, 4TO TaKUM 00Pa30M yCTaHABIUBAETCs HOBBIM BUJ yrojoBHoro jena. B Tpu-
OyHasie yTBEXIAIOT, YTO 9TO MPOCTO pa3pabOTKa KOHIENIUHU YTOJIOBHOH OTBETCTBEHHO-
CTH, YK€ COAEPIXKAIIEHCs B CIIOBE ,,COBEPIIUTH *, KOTOpOe HaxoauTcs B Ycrase. OHAKO,
Ha TPaKTUKE 3TO OYEBMJIHO IPE/ICTaBISAET HOBBIM BUJ YrOJOBHOIO Jeja, TOX0KEro Ha
,,3ar0BOP‘‘, aMEPUKAHCKYI0 KOHIEIIHIO PACIIMPEHHONH YTrOJOBHOW OTBECTBEHHOCTH IO
YrOJIOBHOMY KoJIeKcy, Oosiee n3BecTHOM Kak RICO, a Takxe U 10 MoJIOKEHUsIM Pumckoro
ycTaBa — B JII00OM HX 3THX CIy4aeB COOTBETCTBYIOIIUM 3aKOHOM OIPEIEISACTCS yro-
JIOBHOE JIEJIO MJIM OCHOBA /ISl YCTAHOBJICHUS YTOJIOBHOM OTBECTBEHHOCTH. JIniib B cirydae
npumenenus CYJ] 8 MTBIO peub uzner 00 yrosoBHOH OTBECTBEHHOCTH, HO 0€3 KaKOIro-
-mn60 00OCHOBaHUS B 3aKOHE.

Ha npaxtuxe CVY]] paboTaer kak cMech ISATH OTJEIbHBIX BUI0OB YTOJIOBHOII OTBEC-
TBEHHOCTH, IIPUBEACHHBIX B YcTaBe, U KOTOpble HpoKypopsl u cyapu MTBIO moryr
TOJIKOBAaTb B CAMOM LIHPOKOM CMBICIIE I TOI'O, YTOObI, HA OCHOBAHUU CYyMMbI HAKOILJICH-
HBIX JIOKA3aTeJIbCTB, OOBMHIEMOIO MOIJIM NPOBO3TJIACUTh BUHOBHBIM B KaKOM-HUOYIb
IPECTYIJICHUU OOLIEro Xapakrepa, NpuueM 0e3 3aKOHHOTO 0053aTeNbCTBA O MPEIOoCTa-
BJICHUH JI0KA3aTEJIbCTB O TOM, YTO OOBMHSAEMBIN IUIAHUPOBAJI, TOJCTPEKAll, MPUKa3bIBAI,
coBepLIAT WIA KaKUM-JTHOO0 JPYruM COocoOOM CIOcOOCTBOBAJ COBEPIICHUIO ONPE/IEIICH-
HOTO MNpecTyIieHus. DOTo o3HayaeT, 4Tto nonsAtue CYJ[ pa3paboraHo caMuUMU CyIbsSMU
MTEIO nocpencTBoM BepAMKTOB, KOTOPbIE OHM BBIHOCHUJIM, BMECTO TOTO, YTOOBI 3TO Je-
JIaTh MOCPEACTBOM IPUHATHS COOTBETCTBYIOIIUX 3aKOHOB.

B nene Taguua AnnensuuoHHas KaMmepa BIEPBbIE IOCTYNHIIA B COOTBECTBHUH C Te-
opueit CY/I, 3asBuB, yro CY /], uepe3 cBsA3b ¢ TpuOyHaIOM co BpeMeH Bropoii MupoBoit
BOMHBI, HMeeT O00OCHOBaHME B OOBIYHOM MeXAyHaponHoM mpaBe. M3 Kamepst
YTBEPAKJAIU, YTO OHU PACCMOTPEIIU PsiJl 3HAUMMBIX NIPELIEICHTOB, HA OCHOBAaHUM KOTOPBIX
umMu chopmyiupoBan Teoperndyeckuil npuHuun CVYJ[, KOTOpBI COCTOMTCS M3 Tpex
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OTIENBHBIX (OPM, KaKIasi U3 KOTOPBIX, B CBOIO O4Yepeb, HIMEET CBOH 0COOBIE actus reus
(cocmag npecmynienus — npum.nepes.) U mens rea (NpecmynHulil ymvlcea- NpumM.nepes).
OnHaKo, KPUTHYECKHH 0030p OSTHX MPEIEJSeHTOB BEIyIIMMH YYSHBIMH HPUBOJUT K
BbIBONYy, uTo Kamepa B nmene Taauua 3aHMMaliach CaMbIMH TPOU3BOJIBHBIMH TOJIKOBa-
HusMd. OHa 4acTo U HeyOeaUTEJIbHO BBISBISAIA OCHOBBI YIOJIOBHOH OTBECTBEHHOCTH W3
M30JIMPOBAHHBIX CJIOB NMPOKYPOPOB KOTZA CyIbl HE 3aHUMAaIN SCHOW MO3MLUHU IO Hal-
JeXalieMy BOIpocy.

C tex mop CY ]I pa3BepHyJcs B Tpu OCHOBHBIX ¢opMmbl. OnHa u3 ¢popm Oblia chop-
MyJHpoBaHa B jeiie KpauiiHuka cieayomuM oopa3oMm:

«Bce coOBuHsIeMbIE, B COOTBECTBHM C COBMECTHOW IENbIO, NEHCTBYIOT ¢
OJIMHAKOBBIM NIPECTYIHBIM HaMEPEHHEM; HalpuMep, KOrJa CO-COBEPILUTEIH
NPUHUMAIOT peIleHHe O COBEpPIIEHUH yOMiicTBa M KOT/ia, HECMOTPS Ha TO, YTO
B paMKax peaJi3aliy IUIaHa y HUX pa3HbIe POJIM, KAXK/IbIH U3 HUX... TEHCTBYyeT
B B HAMEPEHHH COBEPIUUTH YOUHCTBO.»

Jlanpiie B BEpAMKTE NPUBOASTCS OOBEKTHBHBIC U CyOBEKTUBHBIC 3JIEMEHTHI, KOTO-
pBIe JTOJDKHBI YCTAHOBUTCS B CIy4ae TeX YYACTHHKOB, PO KOTOPBIX HEBO3MOXKHO JIOKa-
3aTh, YTO OHHU OBUIM HEMOCPEACTBEHHBIMU COBEPIIUTEISIMU THIIOTETHYECKOr0 yOuiicTBa:

(1) HEOOXOIMMO YCTAaHOBHTH, UTO OOBHHSEMBIH JOOPOBOIHHO Y4acTBOBAI B
M0001 YaCTH COBMECTHOIO INIaHa (HapuMep, HaHeC )KEePTBE HE CMEPTENbHbIC
yAapbl, IOMOTaJl MaTePHUAIbHO HIHM JIPYTHM CIIOCOOOM MOJIEPKUBAI CO-CO-
BepLIUTENCH); U

(2) maxxe ecnu OH JIMYHO M HE TMTOJBOIWI K YOUHCTBY, HEOOXOIUMO YCTAHOBHTD,
4YTO OOBHMHSIEMBIH IUIAHUPOBAJI TAKOH pe3yJbTart.

Jeno KpaumHuka wunioctpupyeT B Kakoilt mepe moustue CY/J[ cTayno paciuibiB-
yaThiM. KpaumiHUK ObUI pEHIMTEIbHBIM CTOPOHHMKOM 3alIMTHI CEPOCKUX HHTEPECOB U
MIPEeIOTBPALCHHS IPEeBpaLIeHHs CepOOB B OECIIOMONIHOE MEHBIIUHCTBO B PAMKAX OT/AEIb-
Horo rocynapctsa bocauu u 'eprieroBunbsl. OH ObUT OJIHUM U3 TJIABHBIX [IEPETOBOPIIMKOB
cepOCKOW CTOPOHBI MPH peaH3aluu 3ToH Heu. KpaulHuk JHYHO HEe COoBepIual HU OJ1-
HOT'O BOGHHOTO TpECTyIieHUs. B koHIe cyneOHOro mnpoiecca oH OblT 0OBSIBICH BUHOB-
HBIM B JIeJIaX, KOTOpPble TOYHEe MOIJIM Obl OBITH ONUCAHBI KAK IOJUTHYECKHUE BBICTYILIE-
HUS U TOJUTHYECKHE ACHCTBHS — HTAK, Ppeub UACT O actus reus, KOTOPBHIH IOJHOCTBHIO
OCHOBBIBaeTCs Ha (hOpMax MOBEJCHUS, KOTOPBIE 3aLUIIICHbI KAK OCHOBHbIE IIPaBa YeJIOBEKa.

MTBIO, nocnie Toro Kak 0TKa3ajicsi COrjaacuThbes ¢ GakToOM, YTO MOJUTHUYCCKHE BbI-
CTYIJICHUS 3alIMIIEHBI, TPUHSIO 3aKI0YEHHE O TOM, YTO KpaulIHUK BUHOBEH B COBEp-
IIEHNH TTOCTYIKOB, KOTOPBIE MPUBOIMIN K OCYIIECTBICHUIO COBMECTHEIX IIeJIel B paMKax
CVY ]I (maxxe xorja 3Tu LeJIH caMU 10 ce0e ObLIM JIErMTUMHBI). DTO paJUKalbHbIA 1ar B
CTOPOHY M3 PaMOK TOTO, YTO paHbIIe CYUTAINCH BOCHHBIM IpecTyIuieHneM. [locaencTus
JUTSL MEKJYHapOJHOTO TIpaBa — OTPOMHbBIE, IPHHUMAasi BO BHUMaHHE, YTO OTBECTBEHHOCTh
B coorBercTBUH ¢ CY /] MPOTHBO3aKOHHO PacIIUpPsIeT paMKH YTrOJIOBHOW OTBECTBEHHOCTH
BBICOKOITOCTABJICHHBIX I'OCYJJapCTBEHHBIX PYKOBOJUTENICH JaJIeKO 32 TEM, YTO UMEJIOCh B
BHIy Koraa YcraB co3maBaics. Ilo kpaifHell mMepe, OYeHb CIIOPHO HJAET JH TYT pedb O
MPEJIBAPUTEIILHO YCTAHOBJICHHBIX 3aKOHOIOJIOKEHUAX WM 00 OOBIYHOM MpaBe.

Oto Homeiimee ctpemierrie MTBIO npumenstes CY /] panu ycTaHOBISHUS TUIHON
YTOJIOBHOH OTBECTBEHHOCTH TaM, IJie YCTaB HE J1aeT HUKAKOr0 0OOCHOBAHUS JJISL 3TOTO,
panukainbHO moapsiBaeT aBToputeTh MTBIO Kak TernTHMHOTO cya. TO OTKPBIBAET BO3-
MOKHOCTh BBICKA3aThCS O HEM KaK O MPEAB3ATOM, MPEICTABISIONIEM ,,CIIPABEAIUBOCTh
noGeauTeneit.



